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51ST CoN~:RESS, }

SENATE.

1st Session.

Ex.Doc.
{ No.12.

LETTER
FROJ'.l

THE SECRETARY OF THE INTERIOR,
TRANSMITTING,

In response to Senate resolut-ion of 1Harch 30, 1880, a report on the LangI ord land claim.

DECEMBER

16, 1889. -Referred ·to the Committee on Indian Affairs ' and ordered to be
printed.

BEPAR'.l'MENT OF THE INTERIOR,

Washington, December 13, 1889.
SIR: I have the honor to acknowledge the receipt of a resolution of
the Senate, of March 30, 1889, in the following words :
Resolved, That the Secretary of the Interior be, and be is hereby, directed to transmit to the Senate such information as way be in the possession of his Department
relative to the "Langford claim," so called, to certain land on the Lapwai Indian
Reservation, in the Territory of Idaho.

In response thereto I have the honor to transmit herewith copy of a
communication of .May 4, 1889, and accompanying papers, from the
Commissioner of Indian Affairs, to wholll the matter was referred, which
contain a statement of all the material facts in the case so far as shown
by the records and files of his office. I also transmit copy of a communication of July 3, 1889, from Themas Wilson, of this city, notifying the
Department of the fact that he holds a mortgage on the land in question, given him by Mr. Langford.
I have the honor to be, very respectfully, your obedient servant.
JOHN W. NOBLE,
Secretary.

The PRESIDJiJNT OF THE UNITED STATES SE].'f.A.TE.

DEP.A.RTMENT OF THE INTERIOR.
OFFICE OF INDIAN AFFAIR~,

•

Washington, May 4, B89.
Sm : I am in receipt, by Department reference for report, of a resolutfon of the Senate, dated March 30, 1889, as follows, viz :
Resolved, That the Secretary of the Inrorior be, and he is hereby, directed to transmit
to the Senate such information as may be in the possession of his Department relative to the "Langford Claim," so called, to certain land on the Lapwai Indian Reservation, in the Territory of Idaho.

I return the resolution herewith, and have to say that the correspondence and testimony in the case may be found printed in the record of
S. Ex. 2-49
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the case of·William G. Langford vs. the United States, No. oo~n United States Court of Claims. See, also, 14 Opinions, 568; Langf~rd vs.
The United States, 11 Otto, 341; Langford vs. Monteith, 1~ Otto, 145.
In the eafly part of the y~ar 1~82 Mr. Langford, through Edward
Lander, esq., filed a paper m this Dep~rtment suggesting a basis of
compromise and that Congress be asked to appropriate the amount
that might be agreed upon.
In office report of March 6, 1882, submitting the matter to the Department, a full and complete history of the case was given, and recommendation made" that the question be submitted to the Attorney-General for an opinion as to wllether Langford has such a title or interest
in the land in question as would warrant this Department in accepting
a compromise and in asking of Congress an appropriation of such sum
as might be agreed upon." The question having been submitted to the
.Attorney-General he rendered his opinion thereon under date of March
17, 1882.
Under date of January 8, 1889, Hon. C. S. Voorhees filed a paper in
this Department, signed by Mr. Langford, requesting that the lands in
question be restored to him, which having been referred to this office
was returned to the Department, with letter dated J auuary 9, 1889, in
which attention was invited to office report of March 6, 1882, and the
opinion of the .Attorney-General dated March 17, 1882, and the suggestion made thatIn view of the decisions of the courts in this case, reference to which is had in office
letter referred, and of the opinion of the Attorney-General, I submit that the request
of Mr. Langford can not be complied wit,h.

The papers herein referred to contain a statement of all the material
facts in the case so far as shown by the files and records of this office.
I in close herewith printetl copy of the record in the case of Langford
vs. the U.S., No. 9921, U.S. Court of Claims; copy of letter of Edward
Lander; copy of office report of March 6, 1882; copy of opinion of Attorney-General March 17, 1882; copy of letter from Mr. Langford filed by
Hon. C. S. Vgorhees; copy of office report of January 9, 1889.
Very respectfully, your obedient serYant,
R. V. BEL'l',
Acting Commissioner.
The SECRETARY OF THE INTERIOR.

[In the matter of the delivery to the owner of the Lapwai Mission Land, situated in the Nez Perce
Indian Reservation, near the boundary thereof.]

The SECRET.ARY OF THE INTERIOR:
I write this to respectfully request you to order . this land restored to me.
'l'he last action taken by your Department is evidenced by the letter of Secretary
Chandler to me o(-date, which will be presented with this.
According to that letter, -the land must be restored to me. As you will see, that letter declares your Department will submit to the judgment of the court.s, and would submit to the judgment of the court which tried and settled and put me in possessien, wne
it not that the Secretary had learned that in the case of Langford vs. C. S. Monteith, the
supreme court of Idaho had held that the former judgment of Langford vs. Newell was
void, and Langford a transgressor.
There never was a question of title or of right to possession tried in that case or before
. tha I; court.
The plaintiff in that case did not allege title, but alleged merely a lease and a forfeiture
thereof.
The case was appealed to the Supreme Court ef the United States, and it was then decided that the justice court, before which this action was brought, had not jurisdiction;

LANGFORD LAND CLAIM.

3

hence that nothing could be adjudicated in that case, and the whole proceedings in that
case were held for naught. (Langford vs. Monteith, 102; U. S. R., page 145.)
In this way the Supreme Court of·the United States bas declared_ that there w:1s no
such decision as alone would prevent Secretary Chandler from ordermg a, restoration to
me.'
The Supreme Court in that case held that the courts ·o f Idaho had jurisdiction on the
reservation, and on that point reversed the decision of the supreme COtFt of Idaho.
The jurisdiction of the court which t,ried the title has never been disputed except on
the point last mentioned, and another point, which was that the courts bad not jurisdiction against officers of the United States claiming land merely as such officerR.
The _Supreme Court has, since that point of law was raised in my case, decided that
courts have jurisdiction in such cases.
When Secretary Chandler wrote said letter those two points bad not been decided by
the Supreme Court of the United States, but he held that if a court had held it had
jurisdiction, that this was conclusive on the executive officer unless an appeal was taken
from the decision.
Those decisions of the Supreme Court of. the United States prove that the decision in
the case of Langford against Newell, which adjudicated the title and right of possession
to me, was a court which had full jurisdiction of the subject-matter. (See United States
'l'. Lee, U. S. R. 106, page 196.)
I have that judgment alive, and can stte out an alias
execution any day, and can thereby be restored to possession unless the United States
shall repel the sheriff by military force, as they have previously done.
The whole history and law of the case will be found in the report of the Committee
of lndian Affairs, No. 63, first session Forty-third Congress, and in the unanimous re•
port of the Judiciary Committee of the House, No. 830, second session Forty-fifth Congress.
The fact is that the improvements put on the premises by the United States never were
worth $20,000, and are not worth near thz.t now.
Since the letter of Secretary Chandler, the mill and other buildings, then on the place,
have been destroyed by fire and flood, and many of the buildings are not on my land.
The former Indian agent reported that there was danger of an Indian outbreak if I
took possession.
That was false, for the Indians were indifferent.
The agency has:teen removed from the land, since said letter was written, to the former
military post just above.
.
Congress bas granted a right of way for a railroad ;i,cross the land a,ong Clearwater.
The land of the reservation between this land and the white settlements is mostly
worthless.
,
Lewiston and the white settlements run up to about 2 or 3 miles of my lands. This
makes it convenient and not injru:ious to the Indians to surrender the premises now.
The surrender of the property to me would obviate the difficulties in alloting lands in
severalty to the Indians.
I think it best that this matter be settled amicably according to the judgment.
All of which is respectfully submitted,
W. G. LANGFORD.
Hon. SAMUEL J. KIRKWOOD,
Secretary of the Interior:
Srn: The attention of the Secretary of the Interior is respectfully called to the right
asserted by William G. Langford to the possession of the land now occupied by the Nez
Perce Indian Agency at the mouth of Lapwai Creek, in Nez Perce County, Idaho Terri•
tory. Mr. Langford is the grantee of the land by deed of February 14, 1868, from the
Presbyterian Board of Foreign Missions, a religious society who occupied the land, now
in the posses&ion of that agency, as a missionary station among the Indian tribes, from
November, 1836, until December, 1847, when the agent of the board was driven away
by t,he Cayuses, a hostile tribe of fodians. From this time until 1860, they endeavored
at various times o re-occupy the station, and at no time abandoned their intent to maintain a missionary station on the premises. (Langford vs. United States, record from the
Court of Claims, No.1-2, pages 9 and 10,finding 1, 2.)
In 1860 an Indian agency was established there, occupying such of the buildings of
the station as remained. (Same, finding 3, p. 10.)
The Indian agent refused to restore the possession to the agents of the board, who demanded it shortly after its occupation, or to allow surveys to be made. (Same, :finding
3.) In 1868, the board. brought an action to recover possession of the premises, under
the code of Idaho, setting out their title and a free description of the premises in the
district court ofldaho, against the then agent, James O'Neil. (Same, :finding 4.)
Mr. Langford, who had in the mean time purchased the property of the board, was
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afterwards subs~ituted as plaintiff; and Robert Newell, who had stlcceeded O'Neil as
agent, was substituted as defendant.
The action was defended, for and in behalf of the United States, under the direction
of the Secretary of the Interior and Commissioner of Indian Affairs. A demurrer was
filed, argued, and overr~led, and.no answer being filed in the time allowed, judgment
~hat he recover th~ p~emises was ente~·ed ~n favor of the plaintiff, Langford. (Same, find•
mg 4.) Upon this Judgment no wnt oi error was sued out· and it still stands in force
.-and unreversed; and writs of possession can at any time b~ taken at the option of the
plaintiff, Langford.
Under one writ, the sheriff of Nez Perce County put Langford into possession. Lease1<
were made, and rent for a short time was paid to him by some of the persons employed
at the age1;1cy: The paymen~ was dis~ntin ued and his agent was removed by military
force. (Fmdmg 6.) An action of forcible entry and detainer was thereupon brougbt hy
1,angford before a justice of the peace, and decided, by the Supreme Court of the United
States, against him, on the ground that, under the statutes of Idaho, a justice of the
peace bad no jurisdiction to decide a case of forcible entry and detainer, after the de·
fondant had, as had been done in that case, set up title to the premises. (See Langford
Vu. Monteith, 102, 205, 145.) An attempt w~s made by Langford to recover for the lrn~
- continued use and occupation of the pi'emises by suit before the Court of Claims; which,
upon judgmen~, was taken by appeal t o the Supreme Court of the United States, and
there decided against him on the ground that there was no implied contract on the part
of the United States to pay for the use and occupation, the possession of the United States
being ad verse to the claimant's right. (See Langford vs. Unjted States, 101 U. S. R. 341. )
To the findings of fact in the record of that case, the Secretary is referred for the history
of this case, as set 09.t in this letter, on pages 9, 10, 11, and 12.
It will be observed that in both of these cases, especially in the case of Langford vs.
united States, the question of title in Langford was fully argued, but that point ,~as
not decided, and still rests on the opinion of Mr. Bates. (11 Opinions Attorney-General.)
ll) this latter case, the Supreme Court did not decide upon the title of Mr. Langford,
although the question was fully argued before them, and their attention was also called to
it, as the decision of the Court of Claims was based upon it, but say " conceding that
the title or even the right to the premises was in the claimant." It would seem that the
facts above stated, show that the act of the United States in taking and bol\ling that
possession was unequivocal tort. (Langford ·vs. United States, 101 U. S. R., page 342.)
Three Attorney-Generals of the United States, however, passed upon the title to mis. sion grants. Their opinion will be found as foHows: St. James Mission, 9 Opinions, 328;
:M ethodist Mission, 11 Opiniomi, 47·; Board of Foreign Missions, 14 Opinions, 468.
All these opinions are upon the acts of Congress of August 14, 1848 (9 Stat., 328), and
of March 2, 1853 (10 Stat., 172), under which acts the grantors of Langford c1aim title.
The Court of Claims in the record referreq to, LangforQ. vs. United States, pages 30 and
31, while declaring that the grants to the missionary society was a statutory title, think
that the reservation being made by treaty, a better title and a paramount on.e was·given
to the Indians.
..
'l'hat a treaty with an Indian tribe gives no greater right than a statute is fully held
in the Cherokee tobacco case, where a treaty was set up against a later sj;atute, and it
was held that "An act of Congress may supersede a prior treaty." (The Cherokee Tobacco, 11th Wallace, 616; Leavenworth R. R. Co. vs. United States, 92 U. S .. 7CL ,
In Langford V-9. Menteith (102 U.S., 145), the action of forcible entry and detainer,
the Supreme Court have said that the Nez Perce Reservation is a part of Idaho Territory,
under the jurisdiction of its courts so far as white men and the premises in dispute are
concerned, and that the process of the courts "may run there," page 147.
In view of all the circumstances of the case and the apparent necessity of continuing
the Indian agency where it now is, Mr. Langford would suggest as a compromise and
:final settlement that the precedent set by the Government in the case of the Methodist
mission at The Dalles be followed.
In that case land had been occupied as a missionary station at The Dalles, in Oregon,
prior to the act of August 14, 1848, and after the passage of that act a portion of the
mission land bad been taken as a military reservation by the Government. The Government was not willing to abandon the military reservation, on which expensive buildings had been erected. On the recommendatiol} of the proper department Congress, by
the act of June 16, 1860 (12 Stat., 44), appropriated the sum ·of $20,000, to be paid to
the Missionary Society of the Methodist Episcopal Church upon filing a release of all
'claim to the land occupied as a military reservation, and of all claims for damages for
destruction of property on or near said land by United States troops or Indians anterior
to the date of the rel!!ase.
Should this suggestion meet the views of the Department, Mr. Langford would ask
that some sum be agreed upon as a proper one to be paid to him in consideration of a release by him to the United States of all his rights and claim to the mission land at the
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Lapwai Agency, and of all claims ·and rights to sue for da~ag~s for acts d_one b;y: any
officer or aO'ent of the United States during the progress of this d1pute, and! .1f reqmred,
the execution of a paper binding him to take no further steps to carry the Judgment recovered against Newell in the district court; and that a request be mad,e to the Congress of the United States to appropriate the sum of money agreed upon for that purpose.
I am, with respect, yours,
EDWARD LANDER,

323 Four-and-a-lia~f Street.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

Washington, March 6, 1882.
Srn: I have the honor to acknowledge the receipt by your reference of January 31 last
of a letter without date, from Edward Lander, esq., of this city, with reference to the
claim of William G. Langford, to certain lands within the Nez Perce Indian Reser ation
in Idaho, and in which, after stating certain facts in relation to the case, Mr. Lander
suggests as a compromise and final settlement that a sum be agreed upon as a proper one
to be paid to Langford in consideration of a release by him to the United States of all
his rights and cl::t.im to the land and of all claims and rights to sue for damn.ges for acts
done by any officer of the United States during the progress of the disp,ute, and, if required, the execution of a paper binding him (Langford) to take no .further steps to
carry into execution the judgment recovered against Newell in the district court; and
that Congress be asked to appropriate the sum agreed upon for that -purpose.
In your indorsement reference of Mr. Lander's letter you ask for a report as to what
rights, if any, Mr. Langford has in the premises, and such suggestions as to compromise
for the use of the property, if any, is justly due as may be deemeLl adequate; also
touching the passage of n,n act for bis relief:
The facts in this case have been stated so many times and so fully that it is only
deemed necessary to refer briefly to them fo this communication. They may be found
in the case of Langford 1;1,, the United States, No. 9921, United Gtates Courtdf Claims,
14th Opinions Attorney's General, 568; Langford. vs. United States, 11 Otto, 341; Langford vs. Monteith, 12 Otto: 145; Annual Report of this Office, 1874., p. 55 (see also
Harkness vs. H yde, 8 Otto, 476), and are substantially as follows:
In November, 1836, theAmerican Board of Commissioners for Forei?n Missions, a religious c->rporation established under the laws of the State of Massachusetts, by their
missionary agent, Rev. H. H. Spaulding, entered upon and occupied the tract of land
now under consideration for a permanent missionary station among the Indians. The
board subsequently cultivated the land, planted orchards, and erected buildings thereon,
which consisted of a church, school-house, printing-office, dwelling-house, mills, and
barns, and continued to occupy the premises until December, 1847, when, on account
of an Indian outbreak, the place was abandoned.
'
Congress by the act of - - - 14, 1848, some six months after the abandonment of
this station, passed an act providing for a Territorial government in Oregon (9 Stat.
323). The second proviso to theii.rst section of this act reads as follows: "And provided
also, That the title to the land, not exceeding six hunilred and forty acres, now occupied
as missionary stations among the Indian tribes in said Territory, together with the improvements thereon, be confirmed and established in the several religious societi"es to
which said missionary stations respectively belong."
The tract of land in g_ uestion fell within the boundaries of Washington Territory when
established.
·
The second proviso to the first section of the act of March 2, 1853, establishing that
Territory (10 Stat., 172) reads as follows, viz:
·
''Provided jU?·ther, 'rhat the title to the land, not exceeding six hundred and forty
acres, now occupied as missionary stations among the Indian tribes in said Territory, or
that may have been so occupied as missionary stations prior to the passage of the act establishing the Territoi:ial government of Oregon, together with the im provemenf+q thereon,
be, and is hereby, confirmed and established to the several religious societies to which
said missionary stations belong."
By the first article of the treaty of June 11, 1855, with the Nez Perce tribe of Indians,
(12 Stat., 957) said Indians ceded to the United States a large tract of country, and by
the second article a reservation was created out of the ceeded lands, as therein described
and defined, and which included the lands now under consideration.
By the first article of the treaty with said Jndians of .June 9, 1863 (14 Stat., 647)
they c~ded to the United States all the lands reserved for them by the treaty of 1855,
exceptmg so much thereof as was retained for a reservation for them by the second article of the treaty (1863), and which covers the land claimed by Langford.
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This reservation is now within the Territory of Iaaho, the organic act of which <lated
March 3, 1863 (12 Stat., 808) contain no provision relating to mission claims. '
Early in the year 1862 this Department took possession of such of the buildin!!S of
the board of commissione_rs as then remained standing, and established the agency for
the Nez Perces at that pomt.
The hoard of commissioners appear to have made no att~'npt to assert their claim
after the land was abandoned in 1847 until the 2d day of June, 1862, on which day
notice was served on Agent Hutchings, by their attorney, that the said hoard claimed
640 acres ofland upon which the Nez Perce Indian Agency is situated, and requested the
privilege of establishing, by survey, the metes and bounds of the claim. By letter of
the same day, Agent Hutchings declined to grant this request, without first having submitted the matter to this office for instructions.
No definite action appears to have been taken with reference to this claim until the
26th day of February, 1868, on which day the American Board of Commissioners for
Foreign Missions, as plaintim,, brought an action to recover the premises, in the district
court of the first judicial district of the Territory of Idaho, against James 0' eil, as defendant, be then being the Indian agent in possession of'the premises. O'Neil appeared
and filed a demurrer to plaintiffs' complaint.
It appears that the American Board of Commissioners for Foreign Missions, by deed
dated February 14, 1868, for and in considerll,tion of the sum of $500 conveyed the premises in question to William G. Langford.
In view of this fact Langford, by regular proceeding and in accordance with the practice of the courts of Idaho, was substituted as plaintiff in the action. On the 6th day of
April, 1869, Robert Newell having succeeded O'Neil as Indian agent, was substituted as
defendant, and on the same day the demurrer to the complaint was argued, and was
overruled ·by the court, and on the 9th of April, 1869, leave was given to the defendant,
by stipulation, until the 1st day of October term of the court to file 1his answer. On the
!)th cl::ly of October, 1869, the defendant having failed to answer, judgment was rendered
in favor of the plaintiff, whereby it was adjudged that he should recover possession of the
premises.
I may state in tbis connection that the district att,orney for Idaho, J. W. Huston, esq.,
having reported that it would be necessary for him to be in attendance at other courts
when this case would be tried, be was requested by office letter of Au_gust 11, 1869, to
apply to Jndge Kelly, the presiding judge, for the appointment of John Cummins, of
Boise City, Idaho, to defend the suit. On the 25th of October, 1869, the district attorney inclosed a letter from Judge Kelly, stating that Mr. Cnmmins had failed to pnt in
an appearance, and inasmuch as the case had been on the docket for three terms without
defense, the motion of tbe plaintiff for judgment was granted by the court. The case,
therefore, was not tried upon the merits, but judgment was rendered on default. On the
19th day of December, 1873, a writ of possession issued out of sci,id court, commanrlirrg
and requiring the sheriff of Nez Perce County to place the plaihtiff in the quiet and
peaceable possession of the premises, which writ the Indian agent refused to obey, and
the sheriff so returned.
By Department letter of February 14, 1874, this office was directed to instruct the
agent to remain in possession of the premises, and to refuse to leave until forcibly removed by the sheriff, and to caution him not to use force or violence in attempting to
rnmain. Under date of :February 20, 18i4, this office instrueted the agent accordingly.
On the 12th of November, 1874, a second wTit issued out of said court to the sheriff,
under which the plaintiff acquireil possession of the premises the following day.
Under date of November 16, 1874, J.-B. Monteith, then agent for the Nez Perces, telegraphed this office that the sheriff had placed Langford in posses!sion of the agency.
Arter the claimant had acquired possession the Indian agent entered into an informal
arrangement with him, h_y which the employes of the agency became tenants of the
claimant, renting of him a ·portion of the buildings, the premises being used for agency
purposes, the rent being paid by the agent, the claimant retaining possession of the remainder of the buildings. The facts having been reported to this office the agent was
directed, on the 4t,h of January, 1875, under verbal instructions of the then Secretary
of the Interior, to refuse all demands of Langford or his agent for payment ot rent of
buildings occupied by himself or bis employes for agency purposes.
He wa fnrtber directed, should an attempt be made to eject him, to call upon the
·ommanding officet· of the nearest military post for protection.
pon the recommendations contained in report of this office, dated February 25, _1875,
the Department on the same day applied to the Secretary of War to issue orders to the
proper military officer to dispossess the claimant from the premises and reinstate the Indian agent and to afford him such protection as would enable him to keep possession of
the premises. The Secretary of War replied, under date of March 4, 1875, refusing to
i ue such orders, on the ground that in his opinion it must be presumed that the claim-
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ant was then in possession of the premises by due process of law, and _that that Department had no power to eject him a1;1d place the ag~nt in p_os_sessio_n.
Subsequently to t.his, however, 111 pun,uance of an opim~n ot the Atto!ney-General,
of date May 3, 1875 (14 Op., 568), to the ~ffect th_at the claimant was an mtruder upon
an Indian reservation, and that the President might take such measures and employ
such military force as lie might judge necessary to remove him from-the Jan~, the Secretary of War, on the 12th day of May, 1875, issued o!ders to th~ commandrn~ officer of
'the Department of the Columbia to protect the Indian agent m the possession of the
agency. The department commander, under ~ate ~f June_2, 1875, issued his orders directing the officer in command_ at Fort L~pwai to ~mmediately tak~ step~ to pl'.1ce the
Government through the Indian agent, m possession of the premises, mcludmg all
buildings and appurtenances, and in accordance with these orders the claimant, on the
11th of June, 1875, was ejected from the premises, and the Indian agent put in possession thereof.
It appears from the records of this office that Langford has since made frequent attempts to gain possession of the premises in question, but as yet he has failed to accomplish the desired end.
I desire to invite your attention to the opinion of the Attorney-General, and the decisions of the United States Court of Claims and United States Supreme Court hereinbefore referred to.
.
The Attorney-General says, " It may be here observed that the tribe hold the reservation, not under the treaty, but under their original title, which fa, confirmed by the
Government in agreeing to the reservation (See Gaines vs. Nicholson, 9 How., 365.)
"Thus it will be seen that the title imparted by the acts of 1848 (organizing the
Territpry t>f Oregon) and 1853 (organizing the Territory of Washington) was at that
period, and has ever since continued to be, subject to the Indian right of occupancy in
said tribe, the enjoyment of which right, moreover, is assured hereto by the Government by solemn treaty stipulations. Such being the case, it can not be doubted that
until this Indian right is extinguished, the holder of said title has no right, merely by
virtue of that title, to enter upon and take possession of the premises."
'
,
In"speaking of the judgment taken by default in the district court of Idaho he says:
"I think that, without questioning its validity, it; really determines nothing adverse to
the Indian right. This could not have been made the subject of adjudication in a proceeding to which the tribe was not a party, if, indeed, it was within the competency of
the court to subject the tribe to its jurisdiction. Hence the writ of execution founded
upon that judgment must be regarded as of no effect to give the plaintiff legal possession of land to which the Indian right still adheres."
In the case of Langford vs. The United States, in the Court of Claims, No. 9921, the
original petition was filed November 27, 1874, and ar supplemental petition was filed
March 10, 1877. In this case the court held as follows, viz, "A number of other points
have been raised by the defendant's counsel, but the court confines its decision to the
claimant's title. That title having failed, the action must fail."
Langford took the case on appeal to the United States Supreme Court, Langford vs.
United States (11 Otto, 341), in which case the decision of the Court of Claims, dismissing the petition of the claimant, was affirmed.
In the case of Harkness vs. Hyde (8 Otto, 476), the court held that process from a district court of Idaho can not be served on a defendant upo an Indian reservation in that
Territory.
·
In the case of Langford v.'. Monteith (12 Otto, 145) the case of Harkness vs. Hyde is
qualified and explainetl, i.e., that process may run upon the lands within the Nez Perce
Heservation in Idaho Territory.
~ltbough in this case, as well as the case of Langford vs. The United States, the lands
cla1me1l by Langford were the subject of consideration, yet the titltl thereto was not
touched upon by the court.
Th_e subject of this mission claim has been several times before Congress: First, letter
of this office dated February 6 apd Department letter of February 8, 1871, in answer ,to
Senate resolution of February 2, calling for information relative to the "early labors of
the missionaries of the American Board of Commis.sioners of Foreign Missions in Oregon,
commencing in 1836" (Senate Ex. Doc. 37, 41st Cong., 3d sess.); second, report of the
Committee on Indian AffairFi upon bill 744, for the relief of William G. Langford (Senate Rep. 196. 42d Cong., 2d sess. ).
T~e committee conclude their report as follows, viz, '' The consideration actually paid
by him to the mission board for the. assignment of their claim ($500) would seem to
afford an equitable measure for the degree of relief to be afforded.'' * 7'- *
Third. House Report No. 63, Forty-third Congress, first session, on House bill No.
226. authorizing the purchase of the land claimed by Langford.
_
The committee report a bill as a sub,titute for bill 226, which ,provided,. first, for a
purchase of the title by the United States, if practicable, or, secondly, to send the owner
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or owners of the title to the courts of Idaho, leaving all questions of the nature and extent of the title and interest to the court, and the question of foe value of that title and
interest to be tried by a jury of the vicinity. (See also Senate Rep. No. 816, 46th Con~..
3d sess.)
·
No final action appears ever to have been taken in the matter by Congress.
It appears that during the winter of 1873-'74 a compromise was agreed upon with
Langford, he agreeing to take in full consideration of bis claim the sum of $15,000. (Ree
Office Ann. Rep., 1874, p. 57.)
While there is no sum fixed as a basis of compromise in the letter of Mr. Lander herein before referred to, yet he informally advises me that Mr. Langford is now willing to
take the sum above indicated, be to relinquish to the United States all right, title, and
interest in anll to the 640 acres of land.
With this statement of the history of, the case, and without comment thereon, I have
the nonor to recommend that the question be submitted to the honorable Attorney-General for an opiniou as to whether Langford bas such a title or interest in the land in
question as would warrant this Department in accepting a compromise and in asking or
Congress an appropriation of such sum as might be agreed upon.
The correspondence relative to this claim may be found in the record of the case in the
Court of Claims, above referred to.
Mr. Lander's letter is h.erewith returned and a copy of this report inclosed.
Very respectfully, your obedient sElrvant,
H. PRICE,
Connm·s.~io11<'r.
The SECRETARY OF THE INTERIOR.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFJ<'AIRS,
Washington, January 9, }8~9. 1
SIR: I am in receipt, by Department reference for consideration, report, and recommendation, of a letter, filed by Hon. C. S. Voorhees, from W. G. Langford, esq., requesting that certain land upon the Nez Perce Reservation, Idaho, be restored to him.
In reply I beg to call your attention to office report upon this subject, dated March 6,
1882, and to an opinion of the Attorney-General, dated March 17, 1882, rendered in. response to Department letter of March 10, 1882.
In view of the decisions of the courts in this case, reference to which is had in office
lt}tter referred, and of the opinion of the Attorney-General, I submit that the requ · st of
Mr. Langford can not be complied with.
I return Mr. Langford's letter, and inclose the opinion of the Attorney-General.
Very respectfully, your obedient servant,
JNO. H. OBERLY,
Commissioner.
The SECRETARY OF THE INTERIOR.

DEPARTMENT OF JUSTICE,
Washington, D~ C., 1'1arch 17, 1882.
. Srni fn your letter of the 10th March, 1882, you request my opinion upon the question whether or not William G. Langford has such a title to or interest in 640 acres of
land upo~ tbe Nez Perce Indian Agency, in Idaho, as would warrant the Interior Department _m accepting a comprpmise, and asking Congress for an appropriation of such
sum ns m1ght be required .
. 'l'he report of th_e Commissioner of Indian Affairs, transmitted with your communicat10n, corresponds m it8 statements with the state of facts upon which Mr. Attorney(~ene1:al Williams expressed his opinion of May :1, 1875, aud I agree with him that ''the
t~tle imparted h)'. the acts of 1848 and 1853 was nt that period, and has ever· since cont1m_1ed ~o he, su~iect to the Indian right of occupauey in said tribe, tHe enjoyment ot
,~b1cb right, mo~eover, is a1 sured thereto by the Government by solemn treaty stipulat!ons.. Such hemg tbe case, it can not be doubted tlmt, until this Indian right is extmgm bed the holder of said title has no right, merely by virtue of that title, to enter
upon and take possession of the premises.' ' ( 14 Opin., 568.)
. The occupancy of the land by the American Board of Commissioners for Foreign Miss1on from 1 JG to 18-17 was hy the consent and allotment of the tribe; the occupancy
h~ the United States since 1862 bus been by a similar consent, manifested by the treaties
of 1 51:i (12 Stat., 957) and 1863 (14 Stat., 467). Chief-Justice Marshall, in ,Johnson v.

LANGFORD LAND CLAIM.

9

McIntosh (8 Wheaton, 543), speaking of a de.ed poll exe?ute~ by the I_llinois Indians, sa!d
(p. 593): "If an individual might extingmsh the ~nd1an title fo~ h1s own be.ne_fit, or,I_n
other words, might purchase it, still he could acquire only _th3:t _title. Adm1ttmg their
power to change their laws or usages so far as -to allo~ :1n md1v1dual t_o s~p~rate a nortion of their lands from the common stock and hold It m severalty, still 1t IS a part of
their territory, and is held under them by. ~ title depen~ent on their laws. .
'' The grant derives its efficacy from their will, and 1f the:y- choose to resume ~t and
make a different disposition of the land, the courts of the Umted States can not mterpose for the protection of the title. ·X· ·X· ,<· If they annul the grant, we know of no
tribunal which can revise and set aside the proceeding."
It i.s not su~gested in the present case that any grant was made by the Nez Perces to
the board and it is fair to assume that the inducements for the allotment was the appreciation' by the tribe of the benefits which the agents of the board had come there to
confer on them. If the presence of the board became distasteful to them, I know of
no law to prevent the annulment of the allotment and the resumption of the land.
When in 1855, they reserved the premises (inter alia), and in 1862 permitted the
establishment of the agencv on the locu,s, it may well be considered either that they no
longer desired the presence· of the board, or that they deemed the board to have forfeitecl
its rights: This view isstrengthened by the fact that in article 10 of the treaty of 18f5f'>
(12 Stat., 960) express provision is made for the allotment to William Craig of a tract then
occupied b_y him. Again, in article ,8 of ehe treaty of 1863 (14 Stat., 651), it appears
that the Indians in council expressed a desire that Robert Newell should have confirmeJ
to him a tract which had been given to him by an instrument in writing, signed by
several chiefs of the tribe, dated 9th June, 1861 ·(very shortly after the agent of the
board had made bis appearance and demanded possession of the land in controversy).
The tribe again ignored the claim of the board by·applying in 1868 for amendments to
the treaty. These amendments, as agreed upon, provided inter alia for the survey of the
reservation, and for the allotment of all lands susceptible of cultivation and suitable
for Indian farms "which are not now occupied by the United States for military purposes, or which are not required for agency or other buildings, and purposes provided for
by -existing treaty stipulations.'' .
Mr. Langford'.s present right of possession, therefore, is one which neither the courts
nor the Executive may regard. Whether the tribe will confer a new privilege, or wi:l
confirm the old privilege to one who holds out none of the original inducements, rests in
its discretion.
In addition to a surrender of all his rights and claim to the land, Mr. Langford offers,
in the settlement proposed, a release of all claims and rights to sue for damages for acts
done by any officer of the United States during the progress of the dispute.., As I am
not informed of any illegal acts done by ufficers oftbe United States during the dispute,
this release does not seem to me of any appreciable value.
He further offers to execute a paper binding him to take no furth~r steps to carry into
execution the judgment recovered against Newell in the district_court. To the immunity thus offered I attach no value, for the following reasons:
On the 12th NovemberJ 1874, by virtue ofa writ of execution under_the judgment
Langford was put in possession. The judgment was thus executed and satisfied. Hi~
subsequent ouster in June, l875, was not by Newell, nor by any one acting tbroucrh or
under him. A new action, and not a writ op the old ju°dgment, would be bis p;o_p_e r
remedy. As he does not assert any possession since 1874, bis right of action became
barred in 1879 (Pee. 5, act of Jan. 23, 1864, Civil Code of Idaho, 1880-'81 ~ l4j).
By sections 430, 434 (Civil Code) he can only obtain a writ of execution ~fter five years
by leave of the ~ourt, upon moti?n or by judg~ent for that purpose, founded upon suppleme~ta;l p~eadrngs. . Upon notice of such motion,?~ of such supplemental proceedings,
the sat1sfact10n of the Judgment and the want of pri v1ty between Newell and the present'
occupants wiH prove a successful obstacle.
In the suit Newell s~t up no title under the United States, and if he bad done so they
are not bound by the Judgment against him. (Carr v. ·u. S., 98 U.S., 4:33.) In such
supplemental proceedings or on the motion it would be set forth that "the possession
~ttempted to 1:>e assailed was tha~~fthe Un!ted States," and, as was said by Bradley, J.,
rn C~rr v. {!m~ed_ S~ates, supra, when this is made apparent by the pleadings or the proots, the J unsd1ct1on of the court ought to cease.''
These 9ue~tion_s, however, ma~ well be _left to the courts to determine, if Mr. Langford persists rn his efforts to regam possession by means of writs of execution untler the
judgment against Newell.
I al? clearly of opinion that Langford has no such possessory interest in the l;md in
q~est10n as would warrant the Interior Department in accepting the proposed compromise.
It remains to eonsider bis title -to the premises. The American Board came within ·tbe
provisions of the act of 185~, and therefore the title to 'the land was confirmed and es-
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tablished in it. That title was remised, released, and quit-claimed to Langford in I 6 •
It is not intimated in your communication that any ·other title is asserted, and as tbe
board is estopped by its quit-claim deed, and as section ~3, act of Jaauary 1G 1 64
(Laws of Idaho), permits a sale of real estate notwithstanding a posse sion ad✓erse t~
the vendor, I see no reason w~y all the ti~le of th~ board _is not vested.in Mr. Langford. When the Nez Perces tribe cedes tbe land m question to the United States it
would seem that they would take it for the benefit of Langford and his heirs.
'
Whether the United States will have any use for this property after it ceases, by
virtue of a cession of the tribe, to be part of the reservation, what value should be attached to Langford's title by reason of the buildings which may be left on the premises
when the cession shall occur, or what would now be a reasonable price for his statutory
title, are questions which I do not discuss.
·
BENJAMIN HARRIS BREWSTER,
.A.ttorney-Ge11eml.
The SECRETARY OF THE INTERIOR.

[United States Court of Claims. No. 9921. December term, A. D. 1875. ,vmiam G. Langford 1,s.
The United States. E¥idence for plaintiff'.]

United States Court of Claims.-December term, 1874.
WILLIAM G. LANGFORD}
vs.
THE UNITED STA.TES.
Now comes the sa'id claimant, by Thomas Wilson, the solicitor in said cause, aucl
moves that the Hou. S ,-eretary of the Interior be requested to transmit to this court
copies of papers, as follows:
1. Circular-letter or order of Hon. Lewis Cass, Secretary of War, dated March 1, 183G,
recognizing the appointment by the American Board of ·Foreign Missions of Dr. Marcus
Whitman and Rev. Henry H. Spalding as missionaries to the Indian country.
2. Letter of Albert Herring, March 2, 1836, transmitting the above to the Hev. H. H.
Spalding, at Saint Louis, Mo.
8. The order establishing an Indian agency at the Lapwai mission, or the authority
under or by which it was established, changed, or maintained.
4. The orders, authority, request, or correspondence between the Commissioner of Indian Affairs, or the Interior Department, either through the Department of Justice or
otherwise, with the United States district attorney, or the attorney representing the
ni.ted States or the defendants in the case before tbe court in Idaho Territory, of the
AmericanBoardofForeignMissionsvs. James O'Neill, and which was afterward changed
in its title to William G. Langford vs. Robert Newell; also the replies thereto, so far as
tbe same pertain to the Lapwai mission ciaim.
G. The instructions given ~o, by, or through, or the correspondence had with, the Interior Department, concerning the return or delivery of the possession of the land to
plaintiff, sub. eguent to the rendition of the judgment in bis favor, including those given
hy the President of tbe United States.
G. The report of Hon. Anson Dart, superintendent, &c., made in 1853, or thereabouts,
to the Indian Office at Washington upon the claim made b_y the American Board of
't!m~issioners for Foreign Mis ions for property used, taken, or destroyed at the Lapwai
m1ss1on, and also the oi:der or direction from the Indian Office at Washington under
which said Dart made his examination and report.
7. The dates of appointment and service, together with the names, of the Indian
agents at the Lapwai mission since A. J. Cain and including him.
THOMAS WILSON,
Attorney for Pla-int,jf.
NOTE. - Anson Dart was at the Lapwai mission June 26. 1851, and made bis report from
thence. It was mentioned in the report of the superintendent in bis report of 1851 to
Congress. (Ex. Dor.. No. 2, 1st sess. 32d Cong., 1851- 2, vol. 2, part 3, page 482.)
Allowed.

W. A. R.
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DEPARTMENT OF THE INTERIOR,
Washington, D. C., February 9, 1874.
Srn: In accordance with the request of the Cour_t of 91a~~s, as ~xpre~sed i°: letter of
26th ultimo, I have the honor to transmit herewith cer_t1fied c?pte~ of ~ertarn papers
called for in rule allowed by said court, to be 1;1sed as evidence m ~nal of cause W,. G.
Langford. vs. The United States, No. 9921, so far as the s~me are found on the files or
have not been previously furnished from the records of this Department.
A copy of a letter o_f the Comm~ssioner of _Indian Affairs, from whose Bureau these
papers are furnished, 1s also herewith transmitted.
Very respectfully, your obedient servant,
C. DELANO,
Secretary.
ARCHIBALD HOPKINS, ESQ.,
Clerk ,Court of Claims.

•

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS, _
Wasltington, D. C., February 8, 1875.
SIR: I have the honor to acknowledge the receipt, by reference, from you of a letter
from John Randolph, assistant clerk o{ the Court of Claims, requesting to be furnished,
under a rule of said court, to be used , as evidence, duly certified copies of certain papers
having relevancy to the claim of W. G. Lanaford to a certain tract of land upon which
the Nez Perce Indian Agency in Idaho is located.·
_
tn response to this request, I transmit herewithlst. Copy ofletter of Hon. Lewis Cass, Secretary of War, dated March 1, 1836, recognizing the appointment by the American Board of Foreign Missions of Dr. Marcus Whitman and Rev. Henry H. Spalding, as missionaries in the Indian country.
2d. Co!_)y of letter of Elbert Herring, dated March 2, 1836, transmitting said letter of
Secretary Cass to Rev. H. H. Spalding at Saint Louis, Mo.
3d. I am unable to find from the records of this office that any order was Qfficially
issued from here establishing an Indian agency at the Lapwai mission~ but it is believed
that said agency was first established about the year 18tiU, by late United States Indian
Agent A. J. Cain, under authority of the then superintendent of Indian sffairs fo_r
Oregon. '
4th. The papers called for under headings 4 and 5 of the said rule of court were heretofore furnished, so far as the same were on file or of record in this office, under date of
December 29, 1874, in compliance with a request contained in letter of the Hon. Attorney-General, to be used as evidence in the case of said W. S. Langford vs. The United
States, pending in said Court of Claims.
5th. The report of Anson Dart, superintendent of Indian affairs, dated October 20,
1851, to this office, upon the claim made by the America-q Board of Commissioners for
Forei~n Missions for propw-ty used, taken, or destroyed at tbe Lapwai mission~ is missing from the files of this office, and I am therefore unable to furnish a copy of the same.
A copy of the instructions from this office, dated July 19, 1850, upon which this report
of Superintendent Dart was based, is herewith transmitted.
6th. The reeords of this office show the following to be tlie dates of appointment and
the names of the several agents appointed for the Nez Perce Indians at Lapwai since and
including the appointment of A. J. Cain, viz: A. J. Cain, August 19; 1858; Charles
Hutchins, June 13, lf\61; James O'Neill , July lG: 1804; Robert Newell, July 23, 1868;
Lieut. J. W. Whann, U. S. A., June 10, 181>9; Capt. 0. M. Sells, U.S. A., February
10. 1870; John A. Simms, November 5, 1870; John B. Monteith, February 8, 1871.
The rule of the court transmitted by Mr. Randolph is respectfully returned herewith.
Very respectfully, your obedient servant,
EDw. P. Sl\UTH,
Commissioner.
The Hon. SECRETARY OF THE INTERIOR,

The A~erican Board of Foreign Missions have apprised the Department that t4ey
,have appomted Doct'r Marcus Whitman and Rev' d Henry H. Spalding, both of the State
of New York, to be missionaries and teachers, to reside in the Indian country among the
Flat Head and Nez Perces Indians.
·
Approving the design of the board, these gentlemen are permitted to-reside in the
country indicated, and I recommend them to the officers of the Army of the United
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States, to the Indian agents, and to the citizens general1y, and request for them snch attention and aid as will facilitate the accomplishment of their objects and protection
should circumstances require it.
Given under my hand and the seal of the War Department this first day of :March,
1836.
LEWI, CA, •

WAR DEPARTMENT, OFFICE INDIAN AFFAIRS,
March 2d, 1 36.
To Rev'd HENRY H. SPALDING,

St. Louis, Mo.:
SIR: At the request of the Rev'd Mr. Greene, of Boston, I enclose to you a permit for
yourself and Doct'r Marcus Whitman, to reside in the Indian country among the Flat
Head and Nez Perces Indians.
Very, &c.
ELBERT HERRING.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFF:ATRS,
Ju,ly 19, 1850.
ANSON DART, Esq., Ne:w York:
Srn: The American Board of Commissioners· for Foreign Missions transmitted to this
offire in March last the claim of their board for property destroyed by Oregon Indians,
with a request that the Government would afford them relief for their losses. The claim
not being in a shape to be considered, the board were informed that the papers would be
sent to the gov. of Oregon for investigation, and to obtain what proof he could in relation to it. The 17th secLion of the intercourse-act will guide you in the investigation
which now devolves upon you as supt. of Indian Affairs in Oregon, and I therefore enclose all the papers in the case, together with a copy of the letter from this office to the
secretary of the missionary board. You will give it your attenti6n as early as possible,
consistent with tLe other important duties committed to yon.
Very respectfully, your obt. servant,
L. LEA, Comrnr.

DEPT. OF THE INTERIOR, OFE:ICE OF INDIAN AFFAIRS,
Febr. 14, 1851.
ANSON DART, Esq.,
Supt. &c., Ore_qon:
SIR: Herewith you will receive a letter, with accompanying papers, addressed to you
by me on the 17th of July last, relative to a claim of the American Board of Commissioners for Foreign Missions, for property destroyed by Indians of Oregon Territory.
It was mailed here at the proper time, but owing to an oversight in its direction it lay
in the post-office of this city until recently, when it was returned to me as a ''deadletter." Yon will investigate the matter in accordance with the instructions contained
therein as soon as practicable.
Very respectfu_lly, your obt. servant,
L. LEA, Omnmr.

DEPARTMENT OF THE INTERIOR, ·OFFICE INDIAN AFFAIRS,
Washington, D. C., February 8, 1875.
I, Edwarrl P. Smith, Commissioner of Indian Affairs, do hereby certify that the foregoing are true and literal copies of the following communications, viz: Lewis Cass to
officers of the Army, Indian agents, and citizens generally, March 1, 1836; Elbert Herring to Rev. Henry H. Spalding, dated March 2, 1836 ; L. Lea, Commissioner of Indian
Affairs, to Anson Dart, superintendent of Indian affairs. dated July 19, 1850, and February 14, 1851, respectively, as the same appear of record in this office.
EDW. P. SMITH,
Commissione1·.
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DEP.ARTIIIENT OF THE IN1ERIOR,
Washington, D. G.t February 8, 1875.
I Columbus Delano, Secretary for the Department of the Interior of the UnitedStates
of America do hereby certify that ]'~dward P. Smith, whose name appears signed to the
foregoing c~rti:ficateJ. is now, and was at tbe time of signing the same, Commissioner of
Indian Affa,irs, and that full faith and credi~ are due to hi~ official acts as such.
.
In testimony whereof I have hereunto set my hand and have caused the seal of said
Department to be affixed on the day and year above written.
,
[SEAL.]
C. DEL.ANO,
Secrdar;IJ,
(Endorsed:) Filed Feb'y 10, 1875. J. R.

DEPARTMEMT OF THE INTERIOR,
Wasli1:ngton, September 29, 1875.
Sm: Referring to communication from this Department, addressed to you under date
of 9th February last, transmitting certain copies of papers on file, called fOl' in rule of
court to be used as evidence in trial of cause W. G; Langford vs. The United States,
No. 9921, I now transmit herewith copies of those ,papers, which, being at that time in
the bands of the Attorney-General, this Dep:utment was unable to furnish. (See copies
of letters from Commissioner of Indian Affairs, dated Februar.y 8, 1875, transmitted
with Department letter of February 9, above referred to, and of 28th instant.)
Very respectfully, your obedient servant,
B. R. COWEN,
Acting Secretary.
ARCHIBALD HOPKINS, Esq.,
Clerk Court of Olai1ns.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,
Washington, D. 0., September 28, 1875.
~rn: A communication, dated January 26, 1875, was received at this office by reference from the Department, being from John Randolph, assistant clerk of the Court--0f
Claims, requesting-to be furnished, under a rule of said court, to be used as evidence,
duly certified copies of certain papers having relevancy to the claim of vV. G. Langford
to a certain tract of land upon which the Nez Perce Indian Agency in Idaho is located.
Partial compliance wi:th this request was made in office report of the 8th -of February .,.
last, but the papers called for under headings 4 and 5 of the rule of cou.rt aforesaid having been, in compliance with the request of the honorable Attorney-General, transmitted to the Department of Justice, copies could not at that time be furnished.
The papers having since been returned from the Department of Justice, I now have
the honor to transmit herewith duly certified copies of the same, with the request that
they be traJ1smitted to the clerk of the -Court of Claims.
The letter of Mr. Randolph is herewith returned.
Very respectfully, your obedient servant,
Enw. P. SMITH,
r
Commissioner.
'rhe honorable the SECRETARY OF THE INTERIOR.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,
Washin_qton, D. 0., September 27, 1875.
I, Edward P. Smith, Commissioner of Indian Affairs, do· hereby certify that the papers
hereto attached are true and literal copies of the originals as the same appear of record
and on file in this office.
EDW. P. SMITH,
Gom1nissionfr.
DEPARTMENT OF THE INTERIOR,
Wasliington, D. 0., September 27, 1875.
I, Benjamin R. Cowen, Acting Secretary for the Department of the Interior of the
United Smites of America, do hereby certify that Edward P. Smith, whose name apyears
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sign'e d to the foregoing certificate, js now, and was at the time of signinlY the same
Commissioner of Indian Affairs, and that full faith and credit are due to bi.c; ~tlicial act~
as such; and that the papers hereto attached are true and literal copies of the origina1 8
as the same appear of record and on file in this Department.
In testimony whereof I have hereunto set my band and have caused the seal of said
Department to be affixed on the day and year above written.
[SEAL.]
B. R COWEN,
Acting Secretary.

WASHINGTON, D. C., .Jllarch :2, 1862.
Srn: I would respectfully call your attention to that part of my report of .Jan'y 2nd

last, relating to the mission claim at the Lapway or Nez Perce Agency in Idaho Territory. I respectfully su'gest the propriety oJ giving the United S~tes attorney for that
Territory, as well as Agent O'Neill, some instructions as what course shall be pursued
in the event ofa suit of ejectment being commenced. Owing to the great rlistance and
uncertainty of mails, serious damage might accrue for want of snch instrndiorn;, Agent
O'Neill being over 400 miles, with but little mail facility, from the superintendency,
and the superintendency being over 3,000 miles from the Depa,r tment.
Very respectfully, your ob't servant,
GEO.

C. Houmr,

Special Indian Agent, Idaho 'Pcrr'y.
Hon. CoMM'R OF IND. AFFAIRS,
Washington Oity, D. 0.

CHARLES HUTCHINS,

Esq.,

Inclinn Agent, W. T.:
Srn: I do hereby give notice that, by and under an act of Congress approved August
14, 1848, '' The American Board of Cornmissi nerR for Foreign Missions '' claim six hundred and forty acres of land, embracing the Clearwater or Lapwai mission station, situated on Clearwater River, at the mouth of Lapwai Creek, estahlished for the benefit of
the Nez Perccs Indians, and during eleven years occupied by a missionary of said hoard,
and upon which the Nez Perces Indian Agency is established.
I have come here for the purpose of establishing hy survey the metes and hounds of
the claim of said American Board of Commissioners for Foreign Missions, and ask the
privilege of performing this work.
Respectfully,
CUSHING EELLS,

.Attorney for "Tlte American Board of Comm·i.~sioncrsfor Foreign ll'liss'ions."
NEZ PERCES INDIAN AGENCY, Jirne 2, 1862.
I certify that th0'above is a true copy of a notice this day presented to the Indian
agent at Lapwai.

WILLI.AM GEIGER, JR.

CHARLE· HUTCHINS,

Esq.,

Indian Agent, rv. '1: :
Sm: I hereby give notice to "The Indian Department" not to make further improvements upon the fand claimed by "The American Board of Commissioners for .Foreign
~issions," embracing the Clearwater or Lapwai mission station, situated on Clearwater
River, at the mouth of Lapwai Creek.
Respectfully,
CUSHIKG EELLS,

Attorney for the American Board of Commissioners for Foreign llfission.s.
I certify the above to be a true copy of a paper presented to the Indian a~ent at
Lapwai.
WILLIAM GEIGER, JR.
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Lapwai, W. T., June· 2nd; 1862.
Rev. CUSHING EELLS•
.Attorney for the Am. Board Commissioners for lJ'oreign 1'1issions:
• SIR: I am this day in receipt from you of aV, notice that you, on behalf of the American Board Co'missioners for Foreign Missions, claim six hundred and forty acres of land,
the same now embraced within and occupied by the Indian Department as the Nez
Perce Indian Agency; and you state that you are now at this place for the purpose of
establishing by imrvey the metes and bounds of the claim of said board, etc., and '' ask
the priviledge of performing this work."
.
I reply, I would state that until this _time ti.'f1}e no official notice bas. been give!l the
Indian department that any title or claim for title for the tract of land now occupied as
the agency was held by any per.3ons or association, and as the Indian dep3:rtment has
been in undisturbed possession of these grounds for a term of years, I deem 1t my duty,
before consenting to your request to be permitted to survey this land, to submit your
application and notice to the Indian Bure~u, and be governed by instructions as it shall
direct.
Very respectfully, your ob't serv't,
CH.AS. HUTCHINS,

Indian Agent, W. T.

DEPART.'..\'IENT OF THE INTERIOR, OFFICE INDIAN AFFAIRS,

June 22, 1866.
Hon. JAS. HARLAN,

Sec'y of the Interior:
SIR: I have the honor to acknowledge the reference here by your chief clerk·of the
letter from Rev. H. H. Spaulding, dated the 12th ultimo, relating to certain mission
property at Lapwai in the Territory of Idaho.
Upon examining into the matter mentioned by Mr. Spaulding, I am satisfied he is
under a wrong impression in regard to the views and action of the Department relating
thereto. He is in error in stating that Commissioner Dole, in his annual report of 1862,
made the statement that "it is currently understood by those in the country that the
missionaries voluntarily abandoned the claim on the 4th of December, 1847," and which
he seems to think reflects unfavorably upon the character of those missionaries of whom
he was one, and especially that of his wife. That language was used by Agent Hutchings in his report to Superintendent Hall, of June 30th, 1862. I beg leave to refer to
that portion of it furnishing information as to the nature and condition of the claim of
the American Board of Commissioners for Foreign Missiops to the land at Clearwater, or
Lapwai station, formerly in Oregon Territory, now withii;i the Territory of Idaho. It
may be found among the papers accompanying the annual report of this office for 1862,
page 426, at that station. Mr. Spaulding labored as a missionary of the board, and from
whence he and others were compelled to flee by reason of.the Indian troubles in 1847.
This office is not aware that Mr. Spaulding has any claim upon which to base a request for a restoration to him of the proper.ty in question. If there be a claim to it at
all by any party connected with 1lhe missionary interest there, it is on the part of the
missionary board alluded to, which Mr. Spaulding served as a missionary. That beard,
time and again, brought the matter to the consideration of the Department, and failing
to obtain a settlement has, it is believed, sought relief from Congress.
In reference to another point in Mr. Spaulding's letter, it is scarcely necessary for me
to remark that the Department, in regard to missionary projects or operations among
the Indians, does not discriminate in favor of any religious denomination engaged therein
or seeking to do so; but Protestants and Catholics alike have the same privileges, and
if Mr. Spaulding as a missionary is desired by the Indians, or any religious society wishes
to employ him among the tribes in Idaho or elsewhere, the satne facilities will be afforded
him as are availed by others.
Mr. Spaulding's letter being somewhat illegible, I have caused a cop_y to be made, and
it is herewith transmitted.
Very respectfully, yonr obedient servant,
D. N. COOLEY,
Commissioner.
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NE~ PERCJ!J INDIA:N" AG!!:NCY,
Lnp11•ai, Jllareh 12, 1 67,
SIR: I have the hQnor to respect.fully call your attention to the enclosed notice •ut
from one of our newspapers, regarding the clajro made by the American Board of Commissioners for Foreign Mjssions to their land, upon which the buildings of this agency
are situated.
,
.
The attention of Commissioner Cooley was called to iL by communication from Gov.
Ballard, under date of Sept. 17, J 866, and I have before me the copy of the answer of
Commissioner Cooley to Gov. Ballard, dated Oct. 23, 18G6.
I would respectfully ask that instructions be forwarded me as to what course I shall
pursue, whether to pay any attention to it or not, and in case our courts should decide
in favor of Lasater, whether be should be allowed to come on here and take possession.
This claim includes all the agency buildings, grist and saw mills, shops, dwellings, etc.,
lawyer's house, and also some of the best of the Indian farms; and should possession be
given Lavater, would inevitably lead to serious difficulties with the Indians.
Very respectfully, your obt. servt.,
JAMES O'NEILL,
U.S. Ind. A.gt., I. T.
Hon. L. V. BoGY,
Cornrnr. Ind. Affs., Washington, D. C.
OFFICE

[Copy of slip taken from newspaper.1

LAPWAI AGENCY.-The Walla Walla Statesman says; Messrs. Lasater & Langford,
lawyers of that city, have bought the mission claim to the site of the Lapwai Agency of
the American Board of Commissioners for Foreign Missions, and will prosecute their claim
at the ensuing term of the district court, to be holden at Lewiston. This ,will present a
novel suit in our courts.
DEPARTMENT OF THE INTERIOR,

Washington, D. C., JJfay 27, 1867.
Srn: I return herewith the papers submitted with yaur letter of the 25th inst. in relation to the claim of the American Board of Missions to the site of the Lapwai Indian
(Nez Perce) Agency, Idaho.
I approve your suggestion that the U. S. attorney be requested, by telegraph, to defend the suit about to be instituted for the possession of the land in question, with a
view of the pro_tection of the rights of the Indians thereto.
Very respectfully, your obedient servant,

W. T.

OTTO,

A.cting Secretary.

Hon. N. G. TAYLOR,
Commisssioner Indian Affairs.

DEPARTMENT OF THE INTERIOR,
OFFICE INDIAN AFFAIRS,

Washington, D. C., JJfay 31, 1867.
O'NEILL, Esq.,
·
United States Indian A.gent (Nez Perce Agency), Lapwai, Idaho Territory:
Srn: In reply to your letter of the 12th March last, relative to the claim of the American Board of Foreign Missions to the site of the Lapwai Agency, I enclose herewith a
copy of a report upon the subject, made by this office to the Hon. Secretary of the Interior, dated the 25th instant, and a copy of bis reply approving the suggestions of this
office dated the 27th instant.
In accordance with the directions contained in the Secretary's letter, I telegraphed
yon on·the 28th fostant to request the United States attorney for the district of Idaho
to defend the suit about to be instituted as stated in your letter of the 12th of March
and enclosure.
Upon the recei t of this letter and enclosure you will communicate copies to the district attorney for his information.
Very respectfully, your obedient servant,
N. G. TAYLOR,
Commissioner.

JAMES
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DEPARTMENT OF THE INTERIOR, .

Washington, D. · 0., 10 Sept., 1868.
Srn: I have received your letter-of the 8th instant, enclosing one from Edward Lander,
esq., anotber from W. G. Langford, esq., and a copy of the correspondence between your
office and this Department in relation to the Nez Perces Reservation and to the claim of
the American Board of Commissioners for Foreign Mi sions to land situate within its
limits.
It appears that some time since the board brought suit for the land covered by their
claim, and you were authorized to employ counsel to resist a recovery and to defend the
right of the party in possessi0n.
_
Mr. Langford and Mr. Lander appears as counsel for ~he board, and, insisting upon
the right of their client, suggest that the Government pay the just value of said land.
This Department authorized the employment of counsel, as, upon the case presented,
the claim did not appear to be valid. If new facts bearing upon the question had been
since disclosed (which is not the case), there is no fund under the control of the Secretary of the Interior applicable to the purchase or ex.tinctioaof the adverse claims of private parties to an Indian reservation.
The papers are herewith returned.
Very respectfully, your obt. servant,
w. T. OTTO,
Acting Se~retary.,
Hon. CHAS. E. MIX,
Acting Commissioner Indian .Affairs.

.ABSTRACT OJr NEZ PERCES INDIANS .

.Abstrad·of disbursements made by James O'Neill, U.S. agent, in tlie quarter ending Septembe1· 30, 1868.,

-

s.

.... Cl)

o.i=

•o

Date.

0

::s

Sept. 30

Amount.

For what paid.

To-whom paid.

Zo;,.

'
'

$250.00
250.00
368. 75
48. 50
12t.50
545.20
54. 00
80.00
40. 00
210. 83
164. 71
222. 22
500. 00
50.00
100.00
41.50

l
2
3
4
5
6

7
8
9
10
11

12
13
]4
15
16

$3,050.21
\

I certify, on honor, that the above abstract is correct and true.
JAMES O'NEILL,

U. S. Indian Agent,

Tlie United States to S. S. Slater, l)r.
'
Dollars.

Date.
1868, Apr'l

For services rendered the Nez Perce Ind. Agency as counsel in
the case of ~he "American Board of Foreign Missions" against
the Nez Perces Ind. Agency.
-

Cents.
00

50

.,

The certificate an' voucher of W. A. George will apply to the above account.
JAMES O'NEILL,

S, Ex. ~-:;q

U.

s. Jnd. Agent.

.,
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'$50.00.
Received, at Lapwai, September 30, 1868,_of James O'Neill! U. R. Ind. agent, fifty
1
dolJars, in full of the above account.
(Triplicates.)
f'. s. SLATER.
I certify, on honor, that the above account is correctandjustrand that I have actually,
this 30th day of September, 1868, paid the amount thereof:
JAMES O'NEILL,

U. S. Ind. Agent.
The United States to W. A. George, Dr.

Dollars.

Date.

-~
1868, Apr'l

Cents.

-

For services rendered the Nez; Perce Ind. Ag-~ncy as counsel in
the case of American ]3oard of Foreign Mission against Nez
Perce Indian Agency.

100

0;)

-

Owing to there being no U. 8. pros. attorney in the Territory of Idaho to take charge
of the suit brought by the mission board) the above expense was necessary to protect the
interests of the Government during my absence to Washington with delegation of Nez
Perces.
JAMES O'NEILL,

U. S. Ind. Agt. I.

J:

$100.00.
•
Received, at Lapwai, Sept. 30, 1868, of James O'Neill, U.S. Ind. agt., one hundred
dollars, in full of the above account.
w. A. GEORGE.
(Triplicates.)
I certify, on honor, that the above account is correct and just, and that I have actually,
this 30th.day of September, 1868, paid the amount thereof:
,
'

'

JAlUES O'NE11.tL,

U. 8. Ind. Agent.

To the

Col\Il\USSIONER FOR INDIAN AFJ?AJRS,

Wash'ington, D. 0.:
The undersigned, U.S. attorney for Idaho Territory, respectfully representR:
That he is acquainted with the cause now pending in the district court, 1st j udl. dist.,
Idaho Territory, wherein '' The American Board of Commissioners for Foreign Mission''
is plaintiff, and "James O'Neill" is defendant.
That the said James O'Neill, the nominal defendant in the above cause, was, at the
commencement of said cause, Indian agent in that part of the Territory where said cause
is being prosecuted, and that the same is prosecuted to recover possession of the tract of
land and .appurtenances belonging to the Government kuown the "Nez Perce" Indian
He.c::ervation and appurtenances, near Lewiston, in Nez Perce County, in said 'ferritory,
and that the same is of great value, viz, $80,000 in gold coin of the United States. ·
That .f am informed and believe that the above-named plaintiff is not the real party in
interest insa,icl cause, but that a few attorneys in said Lewi!3ton, in said Territory, are the
real parties ptff. in interest, and that the sa.id attorneys have their agents in Wa~hington,
D. C., endeavoring, through the Departments, to get compensation from the Govt. for
their alleged claim to said .land and appurtenances.
That the complaint now on file in said cause is demurrable for several reasons, however, independent of any legal objections to said complaint. I am informed and believe
that I can, by witnesses, prove that the property in controversy was abandoned by the
grantors of the plt:ffs., and that the Government bas the only legal title thereto.
That I will remain at '' Willar's Hotel," Washington, D. C., until Tuesday next, at
which time I will leave for Idaho Territory; and in view of the above facts, and the value
of the property to the Govt., I respectfully request immediate instructions what course
of actions to pursue in the matter, as the said cause will be heard at Lewiston, in said
Territory, on or about the second week ip April next, and that if prompt steps are not
taken in the matter aj.udgment against the nominal deft. will he the means of compelling the Govt. to r,0mpromise said cause by paying the plt:ffs. a large amount of money,
~ the judgment would necessarily give the plaintiffs restitution of the whole of said In-
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dian reservation, including grist-mill a,nd all buildings erected by th~ Government
thereon.
·
.
That I have been unable to appoint a deputy in Lewiston to de'.end said cause, m_ost
of the resident attorneys, as I ~m informed and believe, being interested o~ behalf of
the plaintiff in ~aid ~ause. .
.
. , .
.
.
.
My residence m said Terr_itory beu~g at Boiso_ Citr, over_ 400 miles sou~h of I:e~1ston,
in said Territory, where said cause 1s to be tried m April next, and bemg u_nmfor~ed
what steps, if any, have been taken by the Department, I respectfully ask for immediate
instructions.
I will also be glad to consult on the matter with any authorized person in the Department before leaving. ·
Dated this 12th March, 1869.
Respectfully,
A. HUGGAN,
U. S. Attorney, Idaho Te1·rito1·.11The distance by me to be travelled, after reaching my place of abode, to attend the
term of court at Lewiston, viz, from Boise City to Lewiston, is about 480 miles, stagefare alone being about $300 in coin, and travelling expenses about $100-ju all, say,
$525; employment of competent assistant counsel, 250-total, $775.
A. HUGGAN,
U. S. Dist. Atty., L T.

DEPARTl\IENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIHS.

Washington, D. C., JJlarch 13th, 1869.
Srn: I have the honor to enclose ,herewith, for your consideration, a communication
from A.. Huggan, esq., U. S. atto:r;ney for Idaho Terrjtory, in relation to a suit now pending in the court in that Territory in which the American Board of Commissioner.:a; for
Foreign .Missions is plaintiff .a nd .James 0' Neil, late U.S. Indian agent for the Nez Perc6
Indians in t"hat Territory, is defendant, in which suit the Nez Perce Indian Reservation
is involved.
·
The subject of Mr. Huggan's letter was presented by a report from this office, under
date of September 8th, 1868, to the Acting Secretary of the Interior, H\:m. W. T. Otto,
to whose res'onse, under date of the 10th of that month, by letter to this office, as wel I
as to the report aforesaid, your attention is r~spectfully invited, with the request that
you give this office such directions in the premises as you may think proper.
Very respectfully, your obli. servant,

N. G.

TAYLOR.

Commissio ncr.
Hon. J. D. Cox,
Secretary of the Interior.

DEPARTl\IENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

.
Washington, D. C'., 1'farch -15th, 1869.
Sm: Referring to your letter without date, filed in this office 011 the 13th inst., in rela~ion to a suit pending in the court in Idaho Territory: wherein the American Board of
Commissioners for Foreign Missions is plaintiff, and late TJ. S. Indian Agent James C.
o'Niel is defendant, in which suit the Nez Perce Indian Reservation is involved, you
are informed that said letter was, on the date aforesaid, referred, with a report thereon,
to the Secretary of the Interior, and his directions in the premis~s requested. The enclosed copy of the response of the Secretary of the Interior, of this date, will inform you
that he has directed that you be authorized to emoloy council to defend saiJ suit on the
part of the Government; and you will consider said letter your authority in the premises, for which you will be allowed not exceeding two hundred and fifty dollars.
I also enclose, for your information in the premises, copies of reports from this offic~,
dated May 25, 1867, and Sept. 8, 1868, in regard to the suit in question, which may be
of service to you in defending the same.
Very respectfully, your ob't servant,
N. G. TAYLOR,
Commissioner.
A. HUGGAN, Esq.,
U.S. Dist. Atty., Idalio T'y, Willard's Hotel, Washington, D, C.
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LEWISTON, IDAHO, April 24th, 1869.
Hon. N. G. T.AYLOR,
Comm'r Indian Affairs:
DEAR Srn: I rec'v'd a telegraph dispatch, dated Washington, March 25th ultimo,
asking to have the case of The American Board of Foreign Missions vs. James O'Neil
continued, stating that Mr. Hugan, the territorial atty., would soon be here to attend
to the case on the part of the United Ssates. This case h~s been on the docket for some
ti rue, and by consent ha\l been put over two terms of court. The plfl. 's atty. was here
at this April term of court, and pressed the case hard for a trial, hut finally consented to
a continuance ; so the case goes over to the first Monday in October next, with a stipulation that both parties may take their evidence in the mean time.
Robert Newell has superceded James O'Neil as Indian agent at the Lapwai AgencyJ
and stipulated himself as deft. in place of O'Neil at the commencement of this term of
court~ and without employing an atty. or putting in an answer. Wyal A.. George, esq.,
had been employed by O'Neal specially to appear in the commencement of the suit, and
had put in a demurrer to the jurisdiction of the court. George withdrew as soon as
- pl't'ff filed Newell's stipulation. The demurrer had been previously argued, and held
under advisement by consent. Plff. insisted upon a ruling on the demurrer, and I gave
.decision overruling the demurrer. Plff. than insisted upon going to trial. No answer
had been put in; no atty. in the case for deft. Newell was at the agency, 12 m. from
here, and not likely to attend court so far as I knew. I appointed said Wyal A. George
specially to act as the territorial atty. for the U. S. George, esq., then wanted Newell,
so that he could consult him and draw up his answer, but was not disposed to advance
money to send for him. He also wanted the old man Craig (who has long lived with
the Indians), either as witness or to consult in drawing the answer. I ordered a subprena
for them both a.s witnesses, and sent the deputy marshal after them. Newell came in;
but, after some consultation, the case was continued over to the next term, as I stated
before, with leave for de 1t. to answer, take testimo:r;iy, &c. I have stated this much that
yoµ may know the condition and present status of this case. It is not proper for me to
talk or advise about the trial of cases before myself, but I will say this much, it is exceedingly embarrassing not to see an atty. on each side of an important case. The in•
convenience of Mr. Hogan to be here is not a leg1tl cause for continuance.
I suppose I may ,be permitted to make one general remark, i. e., every case of great
importance ought to have an atty. of ability to manage it, with means to send for witnesses and pay necessary expenses. Mr. George is a good lawyer, but his appointment
by me expired with the term of court (as I have no authority to appoint or designate
an atty. to act, except for the term of court). Whether he is to put in the answer or do
any more in tbe case I do not know; he intimated that he should want some fee agreed
upon if he was to defend the case. Whether Mr. Newell bas made known to you the
condition of this case, or has made arrangements to put in an answer, I can not say. Mr.
Hogan 1~ not here. His former residence is 400 m. from here, in the south part of the
Territory.
With regards, I remain yours truly,
MILTON KELLY.

BOISE CITY, IDAHO TERRITORY, July 6, 1889.

Hon. J. D. Col:,
Secy. of the Interior :
Srn: I have been unable since my arrival in this Territory to procure any information
whatever from my predecessor in office relative to the affairs or business of the office.
I learn, however, from other parties, that a suit has been commenced at Lewiston, in
this Territory, agt. one O'Niel, Indian agent or superintendent, involving interests of
the U. S. to a large amount; that thus far little or nothing has been done by or on the
part of the Govt., the dist. atty. for the Territorv (as I am informed) never having appeared in the case.
•
Lewiston is some four hundred miles from this place, and the expense of getting there
is enormous; the stage-fare is twenty-five cents per mile, including twenty-five pounds
of baggage, and twenty-five cents per pound for all baggage over that amount, so that
the necessity for some allowance by the Govt. beyond the regular fees will be apparant.
I would like ver.v much to have an allowance made for the employment of assistant
counsel in this case, as it is a matter of considerable importance, and there is quite an
array of C?Un~el u_pon the other side. In fact, I am reliably informed (Judge McBride,
late assoc1ateJustice of this Territory, .being my informant) that the case is really being
prosecu.ted in.th_e interest of some two or three attorneys, who have bought out the Board
of Fore1gn M1ss10ns, who, I understand, are the parties plaintiff to the record.
It has been intimated to me that Mr. Huggon, late dist. att;v. for Idaho, procured an

,.
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allowance for asst. councel in this case, but it is more then probable t~at his id~as and
mine in regard to assistant councel would differ very materially. I desire no assistance
unless I can have the best I can procure here, and such as is reliable.
Should an allowance be made in this case, I trust it will be borne in mind by the
Dept. that we are c~ntending a¥ainst a gang of speculator~ wh9 are fighting for a rich
price with all to gam and nothmg to lose, as well as the fact that the best legal talent
in this country, where values are so fearfully inflated, can not be procured at the reasonable rates of services in the States.
The property involved in this litigation is, I am informed, valued at one ~undred
thousand dollars, or over.
_
I desire to do my whole duty in the premises, and at as little expense to the Govt. as
possible. I am advis~d by ~he leading members of the ba! at this place that_in a case of
this importance, and mvolvmg the trouble and expense attendant thereon! 1f between
individuals, five thousand dollars would be the minimum fee for counsel of any standing or ability.
I would like to be advised in relation to this matter as soon as possible.
I am, respectfully, your obd't servant,

Jos. w.

HUSTON,

U. S. Dist. Atty. for Idaho.
DEPARTMENT OF THE INTERIOR, OFF1CE OF INDIAN AFFAIRS,

Wasltington, D. C., July 22d, 1869.
W. HUSTON, Esq.,
United States Dist. Attornev, Boise City, Idaho:
SIR: I have received your letter of 6th the instant, relative to the suit brought in the
United 8tates district court of Idaho, by the American Board of Poreign Missions, for
the recovery and possession of the lands, &c., now occupied by the United States Indi_an
Agency at Lapwai (Nez Perce), in said Territory.
As United States district attorney of Idaho, you are presumed to be present at all
sessions of the United States district court of that Territory, and to represent the Government in all suits and proceedings in which it may be interested before the said cou~-t.
I therefore do not think it proper to authorize the employment of assistant counsel; but
if you should have no other business to require your presence at the next term of the
said court, other than this case, and should attend, you will be reimbursed for all moneys necessarily expended for traveling expenses, and your attendance bet;Qre it, and you
will please communicate with the judge of the court, so that in case you are unable to
attend at the next term, he can assign counsel to represent the Government, in. which
case the Department will pay a reasonable compensation for the same.
It is the wish of the Department that the case be brought to a trial as speedily as possible, consistent with the interests of the Government, and you will take the necessa.ry
steps with a view to this end'.
For your examination and information are submitted the inclosed copies of agreement
and testimony submitted by the plaintiffs' counsel, and the following synopsis:
1. For the present status of the case you areref'erred to tbeinclosed copy ofa letterto
this office from the Hon. Milton Kelly, marked "A."
2. Who the real parties in interest are, and what relation Mess. Lasater and Langford,
who appear as attorneys for the plaintifis, sustain to the case, may perhaps be learned
by investigation the truth of the indosed copy of newspaper slip marked '' B. ''
3. The plaintiffs claim(1) That they are entitled to recovery under the 1st sec~ion of the organic act of
Ore~n.
(2) Under the 1st section of the organic act of Washington Territory.
•
(3) That, by the opinion of Attorney-General Bates in the Dalles Missionary claim,
the title, under the Washington organic act, rested upon the passage of the act in and to
land occupied prior to the pasaage of the act.
,
4. That the Indian title had·not at the passage of the organic act of Oregon been extinguished.
(1) That the United States had granted lands in Oregon by these acts to which the
Indian title had not been extinguished.
_
_
(2) That these grants took immediate effect and transferred the fee from the UnitedStates to the societies, and that the same were legal and valid grants.
5. That the Indian title is one at the pleasure of the Government, and that the Government has not regarded it in patenting lands to settlers in the northwestern territory.
For further information as to the points relied upon by the plaintiffs' attorneys, see theinclosed copies of agreements filed by them in this office, marked C, D, and E.
JOSEPH
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This submitted that the organic act of Oregon, approved August 14th, 1848 (Statutes
rd, Large, vol. 9, p. 323), provided'' That the title to the land now occupied as missionary stations among the Indian
tribes in said 'l'erritory, together with the improvements thereon, be confirmed and established in the several religious societies to which said missionary stations respectiv.ely
belong.''
,
It will be observed that this provision contemplates the occupancy of the land as a
missionary station at the date of the passage of the act. As a question of fact in this connection, Agent Hutchins states in his report dated June 30th, 1862 (Report of Commissioner of Indian Affairs for 1862, p. 426), that the missionaries voluntarily abandoned
t,he claim on December 4th, 1847, thus before the passage of the act under which they
claim. This statement of Hutchins is denied by the plaintiffs, and particularly in the
inclosed copy of the Rev. H. H. Spaulding's testimony. If this fact can be substantiated
by the Government, it is very impOl'tant that it should be.
The same act of Congress further provides'' That nothing in this act contained shall be construed to impair the rights of person
or property now pertaining to the Indians in said Territory, so long as such rights shall
remain unexting{!-ished by the treaty between the United States and such Indians, or to
effect the authority of the Government of the Unj_ted States to make any regulation respectiJ:!-g such Indians, their land, property, or other rights by treaty, law, or otherwise,
which it would have been competent to the Government to make if this act bad never
passed.''
By the provisions of the 1st art. of the treaty concluded with the Nez Perce Indians
June 11th, 1853 (Statutes at Large, vol. 12, p. 957), these Indians ceded to the United
States all the right, title, and interest claimed by them to a large tract of country, the
natural boundaries of w bicb are recited; and by the 2d art. of this treaty there was re•
served from the lands ceded in the 1st art., for the use and occupation of the Nez Perce
and other friendly tribes, as a general reservatfon, a tract of land, of which the boundaries are given. Tbisi reservation was diminished by the terms of the Nez Perce treaty
of June 9th, 1863, but the reservation provided for in article 2d of this treaty includes
the land claimed by the board of missions.
It appears by the last argument submitted by the .plaintiffs' counsel (see copy marked
"E") that they principally rely for recovery upon the 1st art. of the organic act of
Washington Territory•
.But it'is not the purpose of this Office to discuss thequestionsoflaw and fact submitted
in the arguments of the plaintiffs' counsel and in the testimony of the witnesses; but do advise you of the matters and things which have been submitted to it officially, and to call
your attention particularly to the fact that the interest of the United States and the Indians should be properly protected. You will please proceed immediately and prepare
the case for trial, anu take such testimony as the defense-may require, and see that the
Government is not pr~judiced by further delay and continuance, and take such steps as
are necessary to have the case brought before the Supreme Court of the United States, in
case the decision below should be ad verse to the Government.
V~ry respectfully, your obedt. servt.,
E. S. PARKER,
C01mnissioner.

LEWISTON, IDAHO, Oct. 19, 1869.
The enclosed is a duplicate letter to the territorial attorney, informing him of the condition of the case therein mentioned. Your Department understand the nature of this
case fully, i. e., it is for tbe recovery of a claim under the donation laws of Congress,
being the agency land and property at the Lapwai agency, :Nez Perce Reservation. My
letter of April or May last to your Department in answer to a telegraph dispatch fully
explained the steps that )lad been taken in the case up to that time. Sinee then I have
been informed that Hon. John Cummings, ex-territorial judge, of Idaho, would be here
a,t court to attend to the case for the U. S., but Judge C. did not arrive, nor any one else,
and the case has gone by default, as I have stated to Mr. Huston. I write this to your
Department for the same reasons that I have written to Mr. Huston. The case bad b~en
on the docket three terms, and no defense or ans. bad been put in. The pltff. moved for
judgment, and the mot,ion was granted, as the laws required in such cases.
Yours, truly,
MILTON KELLY.

Hon. Mr. PARKER,
Comm,·. Ind. Aff'airs, Wwihington, D. C.

.

,,
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OFFICE U. S. ATT'Y . FOR THI<~ TERRITORY OF IDAHO,
,
Boise City, Jdalw 'Perr., Octobrr 25, 1869.
Srn: In compliance with your instructions under date of August 11th, 1869, I rnquested Judge Kelley to appoint Hon. J. ~ummin_gs att'y on the part o_f the U. S.,-u1!,d
I also received a letter from Judge Cummmgs statmg that he would be m attendance at
the October term of the dist. court of the 3d dist.
I have ju-st received the enclosed letter from Judge Kelley, from which it ap~ears that
Jndge Cummings failed to put in an appearance on the part of the Dept,, and Judgment
was rendered agt. deft.
I am, respe?tfully, your obt. servt.,
Jos. w. HUSTON,
U.S. Attorney for Idaho · Territory.
To Hon._E. s. p .ARKER,
Commr. of Ind. Affairs.

DEPARTMENT OF THE l~TERIOR, OFFICE OF lNDI.AN AFFAIRS,

November 4th, 1869.
Srn: Your letter of the 25th ult., enclosing a letter from the Hon. Milton Kelly, U.
S. dist. judge of Idaho, informing this office that the case of the American Board of Foreign Missions ·vs. , The United States, for the recovery and possession of the Nez Perce
lands, and occupied by the U. S. Agency, had gone by default vs. the defendant, is received.
It appears that the judgment was rendered because of the non-appearance of counsel
for the deft. It' is not considered that the United States is in laches in the matter.
Counsel was employed, but failed to attend. This fact would authorize a re-opening and
rehearing of the case. You are respectfully requested to have the judgment set aside,
if possible, in order for its further prosecution in the court below or final determination
in the U. S. Supreme Court. You will please attend to this immediately and report to
this Office you action and that of the dist. court of Idaho in the matter.
Very respectfully, your obedient servant,

E. S. P .ARKER,
Commissioner.
J. N.

HUSTON,

Esq.,

Boise City, Idaho.

•
DEPARTMENT OF THE INTERIOR,

· Washington, D. C., January 19, 1870.
Sm: I have considered the subjec.t of your report of the 13th inst., being the claim of
the American Board, of Foreign Missi9ns for the recover_y and possession of lands, &q.,
now occupied by the U.S. Indian agency (Nez Perce) at Lapwai, in that portion of the
present Territory of Idaho whiph Wal? successively a part of Oregon and Washington Territories.
The organic act of the Territory of Oregon, approved 14 August, 1845, provides "that
the title to the land, not exceeding six hundred and forty acres, now occupied as missionary stations among the Indian tribes in said Territory, together with the improvements thereon, be confirmed and establ:.shed in the several religious societies to which
s:tid missionary stations respectively belong."
·
The fact that the missionaries did not occupy the lands in question at the date of said
act precludes a rightful claim thereto under that act. It is alleged that they bad occupied the land prior to the date of t,be act, which was abandoned in 1847, and that they
a:-;serted any claim to it was only known to the Department in 1862.
The proviso to the organic act of Washingbn Territory, which authorizes the confir_mation of six hundred itnd forty acres of land, with the improvements, &c., to such
missionary societies as may have occupied said land prior to the act of 1848 establishing
the territorial government or Oregon, is not, in my opinion, conclusive as to the right of
the American Board of Foreign Missions to the land now occt'lpied as an Indian agency.
On the contrary, the proviso to the act of 1848, '' That nothing in this act contained
shall be construed to impair the rights of person or propert_y now pertainiog ·to the Indians in said Territory, so long as such rights shall rnmain unextinguished by treaty
between the United States and such Indians," is not repealed by the subsequent act of
1853 organizing the Territory of Washington.
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The land claimed by the Mission Board, being within the diminished reserve of the
Nez Perce Indians, and never having been relinquished by said Indians, will be retained
for their agency purposes.
Very respectfully, your obedient servant,
J. D. Cox, Secretm'!J.
'.rhe COMMISSIONER OF INDIAN AFFAIRS.
/

.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

Washington, D. C., January 22d, 1870.
Lieut. J~ W. WHANN, U. S. Indian Agent,
Nez Per6e Agency, Boise City, Idaho, care of Superintendent:
SIR: In the matter of the claim of the American Board of Foreign Missions for the re·
coveryand possession ,ofland, &c., now occupied by the U.S. Indian agency (Nez P~rce),
at Lapwai, Idaho, for which the said board as plaintiff vs. the United States, dcfend'nt,
recently obtained a judgment for alleged default in the U. S. district court for that
Territory, I enclose herewith a copy ofdeci~ion ofthe Hon. Sec't'y of'the Interior relative thereto, dated the 19th instant, to whom was submitted a full report from this
office on the 13th instant. You will note that the Secretary concludes that the land
claimed by the Mission Board will be retained for agency purposes. You will therefore
- act in accordance with his expressions.
Very respectfully, your obt. servant,

E. S.

PARKER~

Commissioner.

_(Endorsed:) Filed Sept. 30, 1875.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

Washington , D. C., September 27, 1875.
I, Edward P. Smith, Commissioner of Indian Affairs, do hereby certify that.the papers
heretofore attached are true and literal copies of the originals, as the same appear of
record and on file in this office.
EDW. P. SMITH,

Commissioner.

DEPARTMENT OF THE INTERIOR,

Was!tington, D. C., September 27, 1875.
I, Benjamin R. Cowen, Acting Secretary for the Department of the Interior of the
United Sta.tes of America, do hereby certify that Edward P. Smith, whose name appears
signed to the foregoing certificate, is now, and was at the time of signing the same, Commissioner of Indian Affairs, and that full faith and credit are due to his official acts as
such; and that the papers hereto attached are true and literal copies of the originals, as
the same appear of record and on file in this Department.
In testimony whereof I have hereunto set my hand and have caused the seal of said
Department to be affixed on the day and year above written.
[SEAL.]
B. R. COWEN,
Acting Secret(vry.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

WashingtQn, D. C., March 12, 1873.
SIR: Referring to office report of the 20th of December last, requesting decision of the
Department upon the claim of Mr. G. Langford, nssignee of "American Board of Commissioners for Foreign Missions," to 640 acres oflanrl upon which the Nez Pere(· Indian
agency is located, I now have the honor to transmit copy of a letter, dated th~ 8:h ultimo, received from U.S. Agent J.B. Monteith, stating that if the claimant should fail in
procuring favorable legislation by Congress, he will seek to obtain possession of the
property by force, and asking, in case such a step should be taken 1 what course he shall
pursue.
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I respectfully ask your consideration of this subject, and your directins as to what
course shall be pursued in the event Agent Monteith's conjectures shall prove correct.
Very respectfully, your obedient servant,
H . .R. CLUM,
Acting Commissioner.
The Hon. SECRETARY OF THE INTERIOR.

OFFICE INDIAN AGENT NEZ PERCE INDIANS,

Lapwai, Idaho Territory, January 24th, 1874.
SIR: I would respectfully transmit herewith for your information an order from the
1st district court of Idaho, commanding the sheriff to take possession of thi~ agency, and
land to the amount 640 acres.
I promptly refused to recognize the right of the sheriff to serve any papers of the kind
on me, and refused to give him possession. There is situated within the lines described
all the buildings at the agency, and about fifteen Indian farms. The sheriff said that
this claim was held by the court as not belonging tq the reservation, consequently be
had the right to serve papers here. After my refusal to give peaceable possession he
left. I have not heard what further course is to be pursued.
The claim is what is known a8 the "Mission claim," and was sold by Langford in
1862 for $500.
It is proper, perhapse, that I acld that the board of missions never laid any claim for a
mission-station on this reservation.
The claim was first made after the Indian Department selected the location now occupied by the agency buildings, and made them by Langford, who foresaw that the section
selected would be of considerable value. The whole affair is a swindle.
I would ask for instructions to govern me in case further at,tempts to obtain possession
are made.
Very respectfully, your obedient servant,
JNO. B. MONTEITH,
U. S. Indian A.gent.
Hon. Eow. P. SMITH,
'
Comm'r Ind. Affair:,;, Washington, D. C.

In the district court of the first judicial district of Idaho Territory, in and for Nez Perce
County.
The people of the Territory of Idaho to the sheriff of Nez Perce County, greeting:
Whereas on the 9th day of October, A. D. 1869, W. G. Langford, plaintiff, recovered
a judgment in the said district court of the 1st judicial district of Idaho Territory, in
and for Nez Perce County, against Robert Newell, defendent, for the possession of certain premises in said judgment and decree and hereinafter. more particularly described,
as appears to us of i-ecord;
And whereas the judgment roll in the action in which said judgment was entered is
filed in the clerk's office of said court, in the city of Lewiston and county of Nez Perce,
and the said judgment was entered of record in said clerk's office in the said city and
county, on the 16th day of October, A. D. 1869:
Now, therefore, you, the said sheriff, are h~reby commanded and required to place the
said W. G. Langford in the quiet and peaceable possession of the land and premises in
said judgment and decree as described, as follows, to wit: "Commencing at south side·
of Clearwater River, at a point three hundred yards below where the middle thread of
Lapwai Creek empties into said. river at low-watermai'k in_said Clearwater River, running thence up the south side of Clearwater River, at low-water mark, six hundred yards;
running thence south two hundred and fifty yards; thence southerly to the southeast
corner of the unfinished stone church, a building partly finish~d; thence west three hundred yards to a point; thence in a straight line to the place of beginning; and commencing at said church and the point three hundred yards west aforesaid: and continue the .
line from each of said points up said Lapwai Creek along the foot-hills on each side of
the said creek in a southerly direction, along tlie meanderings of said foot-hills, a sufficie,nt distan_ce to embrace in the whole tract six hundred and forty acres; then run a line
from each end of the last-named lines, which shall be opposite each Qther, directly toward
each other so that they will meet and then form one straight liJ;1e. ''
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And make return of this writ within thirty days after your receipt hereof with what
you have done indorsed hereon.
'
Witness Hon. W. C. Whitsen, judge of the 1st judicial district of Idaho Territory in
and for Nez Perce County, this 19th day of December, A. D. 1873.
'
Attest my hand and the seal of said court the day and year last above written.
[L. S.]
H. SQUIER, Clerk.
A true copy.
D. B. BALDWIN,
Sheriff of Nez Perce County, Idaho Territory.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,
Washington, D. 0., February-11, 1874.
Srn: I have the honor to submit herewith copy of a letter dated the 24th ultimo, addressed to this Office by John B. Monteith, United States agent for the Nez Perce Indians in Idaho, enclosing a copy of' a writ of possession issued by the district court of' the
first judicial district of Idaho Territory, in and for Nez Perce County, directing the sheriff
to take possession of a tract of land claimed by William G. Langford, as assignee of the
American Board of Commissioners for Foreign Missions, in 'p ursuance of a judgment recovered in said court by said Langford against Robert Newell (then United States Indian
agent), defendant. Agent Monteith states that he refused to recognize the right of the
sheriff to serve any papers of the kind on him, and refused to give him possession; that
there is situated within the limits of'the tract claimed all the buildings of the agency
and about fifteen Indian farms. He asks for instructions to govern his action in the
premises:
Under date of the 12th of March, 1873, this Office submitted to the Department a communication fr.om Agent Monteith in regarcl to this matter, and asked for directions as to
what course should be pursued if an attempt were made to obtain possession of the property by fC'rce. No reply bas been received to this communication.
I respectfully request the attention of the Department to this subject in order that
Agent Monteith may be instructed.
I think it proper to call attention also to a report from this Office to the Department
of t4e 31st ultimo, returning a bill authorizin '!, the purchase of this land, referred to the
·Department by Hon. J.P. C. Shanks, in which report the subject is fully reviewed.
Very respectfully, your obt. servt.,
EDW. P. SMITH,
Commissionei·.
The Hon. SECRETARY OF THE INTERIOR.

DEPARTMENT OF THE lNTERIQR,
Wasltin,qton, D. 0., Febriuwy 14, 1874.
Sm: I acknowledge the receipt of your report of the 11th inst., enclosing copy of
letter from Agent Monteith, informing the Department that the sheriffof Nez Perce County
bad been directed by ordel' of the district court of the 1st judicial district of Idaho Territory to place W. G. Langford in po::session of a tract of land which includes. the Nez
Perce Indian agency; that he (the agent) had refused to recognize the right of the sheriff
to serve the writ, and in view of said refnsal to obey the order of the court, you ask instructions of the Department for Agent Monteith's guidance.
,,
You are instructed to advise the agent 1o continue ju the possession of the property
until the sheriff removes him therefrom, but be is not to resist the officer with force.
Authorize him to remain in possession, and to refnse to leave until he is forcibly removed
by the sheriff, and caution him not to use force or violence in attempting to remain.
Also, advise him that it is the opinion of the Indian Department that Mr. Langford will
not cause the sheriff to remove him by force 1 as the Department is advised by letter from
him dated the l 2th inst, that he '' will write that proceedings shall be staiu in the execution.''
Very respectfully, your obedient servant,
B. R. COWEN.
The C0Ml\fISSIONER OF INDIAN AFFArRS.
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DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

Washington, D. 0., Feb'y 20, 1874.
Sm: Your letter of the 24th ultimo was received, enclosing copy of a writ ·of possession
issued by the district court of the first 'judicial• distri?t of Idaho Territory, in_ and for
Nez Perce County, directing the sheriff to take_ possession of a tract_.o~ land clau~ed _by,
William G. Langford, as assignee of the America~ ~ol:"rd of Comm~~s1oners for l or~1gn
Missions, in pursuance of a judgment recovered m said ~o~ut _bys 1d _Langford agamst
Robert Newell (then United St.ates Indan agent), and decmng mstruct1ons as to whether
you should resh;t any attempt of the sheriff to take possession of the disputed premises.
In reply, you are advised that the su~ject was submitted to the Hon. Secretary of the
Interior under date of the 11th inst., for bis directions in the matter.
A repiy was received thereto, dated the 14th inst., and in ac~ordance with the dire?tions therein contained, you are instructed to continue in possession of the prop_erty un~1l
the sheriff forcibly removes you therefrom; but you are not to use force or violence m
attempting to remain.
.
.
You are further advised that in the opinion of this Department Mr. Langford vviJl not
cause the sheriff to remove you by for 1e, as the Department is advised by letter from him,
dated the 12th inst., that he will "write that proceedingd shall be staid in the execution."
,
Very respectfully, your obt. servant,
EDWARD P. SM~TH,
Commissioner.
JOHN B. MONTEITH, Esq.,
U. S. Ind?°an Agent, Lapwai, Idaho.
1

WASHINGTON, D. C., May 2nd, 1874.
Hon. Col\rn. IND. AFFAIRS:
I l)ereby respectfully notify you not to cause more improvements put on the Lapwai Indian Agency of I. T., for, being the owner of the fee in the land, l shall, and do,
claim all the im]Jrovements put on the land, anrl shall not pay therefor.
I have made propositions to sell to the Government. . The matter is now before Congress, and I am certain could be consum'atecl if your office had reported the exact condition of affairs, hut I am informed that your former report bas not reached Congress. A
mistake having been entertained that I had not the power to eMorce my execution for
·
possession of the property, it jg uncertain wnether a purchase will be made.
Having full assurance that the President will seetbat this execution shall be enforced,
I shall resume possession of my property, unless I can make a reasonable sale at this ses,
sfon of Congress.
I write this so that you may be prepared to vacate the premisess with the least possible damage to the Government, in case Government shall not purchase at this season.
Respectfully,
W. G. LANGFORD.

WASHINGTON, D. C., July 24th, 1874.
Hon. CoM'R OF INDIAN AFFAIRS:
In the matter 01 the Lapwai Mission or Nez Perc6s Indian Agency station in I. T.
By October next I expect to personally demand possess.ion oftbe said premises, as per
my judgment entitled to do, and if the Indian agent will not deliver the property on
such peaceable demand, or within a reasonable time, I shall call my writ of possession
to be executed. I think that as an executive officer is not necessary to Slte out a writ
against the agent, for the judgment, declaring the law, ought to be i'\U:fficient to cause
such officer to obey it as a part of bis official duty.
T~e _sheriff, with ~1is writ and posse is only necessary to force obedience against one
unw1llmg to obey without force. It seems to me that no executive officer should put on
record proof that he only obeys the law because force is used.
I the;efore respectfully ask you to order said agent to deliver that property to me on
my arrival aL the place and making demand .
. In the St, James Mission case, reported in 13 vol. Att'y Gen. Opin., this is clearly indicated as the proper course.
,
. I am Patisfi_ed that this is the only co-qrse which would be consistant with the dignity
of the executive, in accordance with the wishes of the President or in compliance with
our form of government.
'
Very respectful1y,
W. G. LANGFORD.
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DEP.ARTMENT 01<' THE INTERIOll.

SIR: I ret1;1rn herew~th the l~tter

?f W.

Washington, D. 0., July 31st, 1874.
G. Langford, whi_ch accompanied your report

of the 29th mst, relative to his claim "to the 640 acres of land upon which the Xez
Perce Indian Agency in Idaho is located.''
This Departm,e nt sees no .reason for modifying its instructions given in a letter addressed to the Indian Office, under date of 14th February last, and the action therein
indicated is thought to be sufficient in this case.
Very respectfully, your obt. servant,
B. R. COWEN,
Acting Secretary.
The COMMISSIONER OF INDIAN AFFAms.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

Washington, D. C., August 3rd, 1874.
Sm: Referring to your letter -o f the 24th ultimo: stating that in October next you ex. pect to cause your writ of' possession to be executed for the surrender to y~u of the 640
acres of land on the Nez Perce Indian Reservation in Idaho, known as the Lapwai Mission claim, and requesting, in order that this course may not be necessary, that the Indian agent be instructed to deliver up the premises on your demand, you are advised
that the same was submitted for the consideration and action of the Department on the
29th ultimo.
·
Under date of the 31st ultimo, the Hon. Acting Secretary of the Interior advises this
office that the Dept. sees no reason for modifying its instructions heretofore given in regard to this subject.
Very respectfully, your obt. servant,
EDW'D P. SMITH,
Commissioner.
W. G. LANel:FORD, Esq.,
Washington, D. C.
WASHINGTON,

D. C., A.iig. 41h, 1874.

Hon. CoM'R INDIAN AFFAIRS:
I have .t he honor to have received your communication of yesterday in regard to the
Lapwai Mission claim, in which you say '' that the Department sees no reason for modifying its instructions heretofore given in regard to the subject."
If you will be kind enough to send me a copy of those instructions to which you refer,
I shall be much obliged.
Very respectfully,
W. G. LANGFORD.
DEP.ARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFF.AIRS,

Washington, D. C., .August 7th, 1874.
Srn: In reply to your letter of the 4th instant, you are advised that the instructions
of the Hon. Secretary of the Interior, relative to the execution of your writ for the pos:
session of the 640acres on the Nez Perce Indian Reservation in Idaho, known as the Lapwai
Mission claim, are to the effect that the Indian agent is to continue in the possession of
the property until the sheriff removes him therefrom, but that he is not to resist the
officers with force.
Very respectfully, your obedient servant,
EDW'D P. SMITH,
Commissioner.

W.

G. LANGFORD, Esq.,

Washington, D. O.

OFFICE INDIAN AGENT NEZ PERCE INDIANS,

Lapway, Idaho Territory, Nov. 4, 1874.
Srn: I would respectfully report that Wm. G. Langford bas arrived at Lewiston, I. T.
(about 12 miles from this agency), and is making preparations to take posseS1:1ion of the
land claimed by the A . B. C. for Foreign Missions.
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In Dept. letter dated Feb'y 20, 1874, I find the following: "In ~eply you are advised
that the subject was submitted to the Hon. SecrE:tary of ·the Int~r10r under date of the
11th instant for his directions in the matter. A reply was received thereto dated the
14th instant: and in accordance with the directio_ns thereill: conta~ned you are instructed
to continue in the possession of the property until the shenft ioreibly removes you therefrom but you are not to use force or violence in attempting to remain.''
Fr~m what I can learn Mr. Langford intends to take possession of this property, and
that by force if necessary.
·
The ]av of the land in question is, viz: One-half mile up and down the Clearwater
River and extending back up the Lapway Creek two miles.
All the Govt. buildings are situated on the above-described tract of land, also about
twenty Indian farms.
Last spring when the sheriff served his papers on me, claiming possession, it created
great excitement among the Indians, and they threatened the life of Mr. Spalding, the
old mh,sionary, accusing him of being the cause. For many years the Indians have
known that he, Mr. S., was the one who sold the claim to Langford, they having been
informed of the fact at the time Langford came to survey the claim during the administration of Agent O'Neil. I quieted the Indians at the time they made the threats
against Mr. Spalding by telling them that the Govt. would never allow any man to take
their mills from them. They said they would -destroy all the property rather than let
the whites take it.
If I am forcibly removed and an agent of Langford's placed in charge, there will be
great danger of an outbreak and the Govt. property being destroyed.
It seems as if something was cont.inually coming up to keep the Indians in a state of
excitement. As soon as one subject is disposed of and quiet is restored another matter
presents itself, and again all is excitement. All this deters advancement in civilization.
The non-treaties tell the Indians living on the reserve that the Govt. don't care for them;
all it wants is to get their lands, then they will have no reservation.
Lawyer (bd. chief) complains that the provisions of the treaty of 1863, which gave
them all the land within the then named boundaries, has not been complied with on the
part of the Govt. He refers to the section of land occupied by the heirs of Mr. Craig.
He claims that the treaty of 1863 canceled the claim of Craig, made by the treat_y of
1855, and that no reserve was made for the Craig claim.
I would respectfully ask what action to take in case I am put off the claim, also w bat
promises to make the Indians to keep them quiet. They know every move that is
ma.de in matters of thie kind, getting their information from white men who live with
Jndian women.
I would suggest, if the Department think it of enough importance, to telegraph instructions via Portland, Oregon, and Walla Walla, W. T. The same would reach me 12
days sooner than by letter.
I do not think t he claim of Langford has good foundation. The land claim here was
abandoned in 1847 or 1848, and was not occupied again. until some
in 1860, after
the Go:7t. bad commenced making improvements by building, and bad been in peaceable
possession for some years. I think the claim was ~old to Langford some time in 1862.
Very respectfully, your obedient servant,
JNO. B. MONTEITH,
U.S. Ind. A.gt.
Hon. EDW. P. SMITH,
Commr. Ind. Affrs., Washington, D. 0.

[Telegram.]
DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

To J. B.

Washington, D. O., Nov. 12th, 1874.
MONTEITH,

Indian Agent, Lapwai, Idaho Territory,
via Walla Walla, Wash. Terr.:
!f P?SSi~le induce Langford to await action of Congress next sessi~n. Department
t~mk 1t will be favorable. If he refuses, use every effort in your power to prevent Indians from destroying property, calling on military for assistance if necessary.
EDWARD P. SMITH,
Commissioner.
Charge Indian Office.
E. P. SMITH, Commr;

30

LANGFORD LAND CLAIM.

NEZ PEuc.:f; L·m •
La1)wai, Idaho Territo1·.'I, .Nol'. 23, j ,4.
Sm: I would respectfully ask that authority be granted me to make some arran"e•
0
ments with Mr. Langford that will give me full controle of the mills at thi. place.
nder the present state of affairs I grind for the Indians as n ·ual, but Lanoford controlled the matter of grinding for settlers. I offered to rent the mill prope~ty 011 the
same terms as I leased the other buildings, 1:mt be would not consent.
My desire is to get the toll for the benefit of the schools, and also prevent the mill froru
being filled up with wheat belonging to outside parties.
'!'his last gives rise to complaints from the Indi3:ns. If_permission is granted, I would
ask that the Dept. state some plan or terms to gmde me m the premises.
Very respectfully, your obt. servant,
OFFICE L'DIAN AGENT

JN0.

Hon. Emv. P. SnlrTH,
Commr. Ind• .Affairs, Washington, D. C.

B.

MONTEITH,

U. S. Ind. A 9ml.

DEPAR'l'l\-IENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

JVa.shington, D. e., De(';ember 15th, 1871.
Srn: I am in receipt of your letter of the 23rd ultimo, asking that authority he given
you to make some arrangements with Mr. Langford that will give you full control of the
mills at your agency.
You aie advised that as long as you have control of the grinding for the Indians (as
Joh ::,late you have at present) it is not deemed necessary to make any further arrangen1e11ts w1tn a v1~w to obtaining exclusive possession of the mills and other buildings
located upon the tract claimed by Mr. Langford, until Congre::;s shall have legislated in
the matter.
In the mean time, you are instructed to make, or cause to be made, a diagram of the
Nez Perce Reservation of sufficient size, ancl to have indicated thereon, as accurately as
possible, the location of the Langford claim and of each building or other hnprovcment
made hy white settlers on said reservation, and to transmit the same to this office aL the
earlie. t da_,, practicable. Yon are also in trncted to cause to be immediately prepared and
forwa.rded a separate diagram of the tract claimed by Langford, and to indicate thereon
the location and character of each building or other improvement on said tra<'t, and also
to specify the cash valuation of each of such improvements. This val nation can lie given
on the margin of the diagram with reference marks.
Very respectfully, your ob't servant,
·
EDW'D P. SlUITH,
Cormniss,oner.
J ·o. B. MoNTECTH, Esq.,
U. S. Indian Agent, Lapwai, Idaho Territory.

OFFICE INDIA N A.GENT NE% PERCE lNDIANR,

Lapwr£i Agenc.11, Idaho 'J'errifor,11, /)ec. 18th, 1874.
Sm: I wonlcl respectfully again call your attention to the Langford matter.
I have arldre-,. ed the Department as follows on the subject, in question: Nov. 3rd, 7th,
and 14th, al1-10 Dec. 7th and 10th, and as yet have received no instructions as to what
course to pursue.
The only communication I have received bearing upon the matter is dated at the Department the 24th inst., transmitting a copy of a dispatch from the General of the Army
to Genl. 0. 0. Howard.
Langford's agent bas collected the rent for the last month ending the 18th inst. and
saicl that the low price of rent would cease soon. I informed him to the effect that I
could do nothing until I received instructions from the Department in answer to my
letter of the 14th ult. He has given me to understand that he will not delay much
longer, but will soon cancel the lease and demand higher rent.
If inst.ructions have 'ot already been forwarded me, please telegraph me whether I
shall lease the property for the Government, or what course to pursue, as the employees
will not submit to having to pay high rent since the recluct,ion of their salaries. Langford is getting impatient, and is disposed to press matters now that he has the property
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in his possession, and hence be doe~ not give me suffici~nt ti_me to communicate with the
Department and get returns by ma1~ before he urges h1~ claim.
_
Very respectfully, your obedient servant,
JOHN B. MONTEITH,
U.S. Indian A.gent.
Hon. EwD. P. SMITH,
Commissioner Indian Affairs, Washington, .D. C.

OFFICE INDIAN AGENT NEZ PERCE-INDIANS,
Lapwai, Idaho Territory, Jan'y 21, 1875.
Srn: I would respectfully acknowledge the receipt of your telegraphic dispatch, <lated
the 6th inst. instructing me to '' refuse all demapds of Langford's for rent, and if he
attempts to ~ject me, call on commander of nearest military post for protection."
By some mistake the dispatch was sent to Silver City, Idaho, and from thereto me by
express, taking 14 days to come from Silver City here._
.
.
Mr. Langford had collected rent for the month endmg Jan. 13th, 1875, and gave b1s
agent instructions to increase the price .:>f rent so that in the aggregate it would amount
to $109.00 per month. If the dispatch had been sent to Walla Walla, W. T., or Portland, Oregon, it would have reached me from three to eleven da.ys sooner, viz: via ,valla
Walla, eleven days sooner, and via Portland, three days sooner.
At present writing I have not rnceived my instructions.
Very respectfully, your obedient servant,
JOHN B. MONTEITH,
U. S. Indian A.gent.
Hon. EwD. P. S.l\IITH,
Commiss-ioner Indfon .A.ffctirs, Washington, D. C•

•
DEPARTl\IENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS.
Washington D. 0., Jan'y 4, 1875.
Srn: I am in receipt of your lett,er of the 10th ultimo, reporting that Mr. Langford's
agent has demanded rent from the various employes of your agency, t:i,nd given notice of
an early increase in the rate thereof.
·
,
In compliance with the verbal instructions of the honorable Secretary of the Interior,
of this date, you are h ereby instructed to refuse all demands of Mr. Langford or his agent
for payment of rent of buildings occupied by yourself or your employes for agency pur •
poses. Should an attempt be made, in consequence of such refusal, to eject you from
the premise:5, you will call upon the commanding officer ofthe ,nearest military post for
protection, and report all the fact'> in the case to this office without delay.
The Hon. Secretary of War will be req nested by this Department to 'instruct the proper
military officers to afford you full protection upon your application therefor.
Very respectfully, your obt. servt.,
E. P. SMITH,
Comm-issioner.
J. B. MONTEITH, Esq.,
U.S. Ind . .Agent, Lapwai, Idaho Territory.

OFFICE INDIAN AGENT NEZ MERCE INDIANS,
Lapwai, Idaho 1'errttory, January 28, 1875.
SIR: I am in receipt of your letter of instructions ot' the 4th instant, marked L. In
accordance with the same, I notified Mr. Langford's agent no rent would be paid, and
the course I was instructed to nursue in c::tse lVIr. Langford attempted to eject the' employes or myself.
According to the lease (copy herewith) it will be seen that either party had to give ten
days' notice before the same could be void. Hence, to guard against trouble, each
employe signing a lease gave notice that on apd after the 13th day of February they
would pay no further rent. They concluded they would rather pay four dollars, or one
month's rent, than take the chances of a lawsuit with Mr. Langford, which he threatens.,
Langford gave the employes notice to turn the property over to him or his agent on
demaud on the 8th day of February, 1875. · I notified the commanding officer at Fort
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Lapwai that on the~th proximo I expected that an attempt would be made to eject the
employes and myself, and Sfiit him a copy of my instructions.
He will render me no assistance unless he receives orders from the commandlng g neral of the department.. I am u_nable to foretell as. to the, resu~t. I have telegraphed
Gen. 0. 0. Howard my rnstructwns and asked of him the reqmred as.'istance to carry
out said instructions, as, at the present, the commanding officer at Fort Lapwai h·
received no instructions.
. I told Langford's.agent tk~t my i°:structions contained nothing as regards di turhing
him, and that I would not remove him unless so ordered; hut would only r •fuse to pay
rent for the buildings.
The signing of the leases by the employees on the 13th Nov., 1874, was the only thing
that could be done under the circumstances.
Had they not complied with the demand of Langford in that respect he would have
ordered the sheriff to turn them out of the buildings.
I think the U. R. attorney for Idaho should be notified that in case his services are
required to defend the action of the Government in this case (and receive notification
to that eliect) he should be directed to attend to the suit.
There isno lawyer at Lewiston with whom I can consult, since the Hon. John Clark
baH been appointed judge of the supreme court of Idaho.
It takes so long to get returns from Washington, that delay might compromise the
Government., as was the case in the original suit of Langford's.
' Very respectfully, your oht. servt.,
JN0. B. MONTEITH,
U. S. Ind. Agent.
Hon. EwD. P. SMITH,
Cormnissioner Ind: Affs., Washington, D. 0.

OFFICE INDIAN AGENT NEZ PERCE INDIANS,
Lapwai, Idaho 'lerritory, Feb'y 1 1 1875.
SIR: Referring to my letter of the 28th nlt., I find I did not enclose a copy of the
leases signed by Mr. Langford and the employees respectively.
The enclosed is a true copy of the one in the name of Charles E. Monteith, the erasures
and interlineations, etc., not excepted.
Very respectfully, ~our obt. servant,
JNO. B. MONTEITH,
U. S. Ind. A.gt.
Hon. Enw. P. SMITH,
Comm. Ind. Affairs, Washington, D. 0.

[NOTE BY PRINTER.-The brackets[] denote the erasures, and the italics the intcrlineations.]

Know all men by these presents that I, William G. Langford, in consideration of the
covenants, agreements, and bond hereinafter contained, lease unto Charles E. Monteith
the hereinafter-described premises for a term of from day to day only, until I shall have
given ten days' notice to quit, or the said tenant shall, after ten days' notice to me, the
·aid Langford, deliver possession of the same to me in as good condition as when let, accidents and reasonable use and wear thereof excepted; and I, the said Langford, restrict the
right or power of said tenant from sublet'ing said premises, and retain and reserve to
myseJfrent at the rate of [twenty-four cents] one dollar per [day] week for each building
name~ herein. The said premises are a part of my land, purchased by me from the
American Board of Commissioners for Foreign Missions, as appears from my deed recorded in the office of the recorder [of Nez Perce Co., I. 'I'.], in the record of deeds for
ez P~rce County, Idaho Territory, to which reference is hereby made, and the parted.
rented 1s as follows: The office buildings and enclosed ground adjacent thereto, used as
the agency office; the dwelJing-house and enclosed grounds adjacent thereto, used as
th~ agent's residence; and the two barns, know' as the barns of the agency, and grounds
adJacent a yards. In consideration of which I, the said Charles E. Monteith, covenant
and agree to and with the said Langford, that under him as his tenant I will bold posses'lion of said premises until said lease is terminated as above provided; that I will not
sublet, or attorn, or deliver possession of said premises or any part thereof to any person
ex~rpt sairl Lan_qfnrd, and will pay the rent eserved as aforesaid, and, for the fu]l and
fatthful :performance ol each and every of said covenants au<l ao-reemeuts stt:forth 1 I, the
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,
said Charles E. Monteith, hereby bind myself -qnto the Langford in the sum ofr t,bree
thousan'd dollars, to be well and trtily paid unto said Langford as liquidated damages,
for each and every breach of the said covenants and agreements, or any part thereof; but
in oase such covenants and agreements are complied with, no part of said sum shall be

.

~~

.

Witness our bands and seals this 13th day of November, A. D. 1874.
' W. G. LANGFORD.
CHARLES E. MONTEITH.
Witnesses:

[SEAL.]
[SEAL.]

.JASPER RAND.

L. B, BOICE.
OFFICE INDIAN AGENT NEZ PERCE INDIANS,

Lapwai, Idaho Territory, Februar_y lO, 1875.
Sm: I respectfully report as follows in the matter of W. G. Langford's clai,Jll:
Mr. Langford served notice on' the various employees to deliver to him or bis agent, on
. the 8th of Feb'y, 1875, on demand, the buildings of the agency. Iimmediately ordered
the employees not to deliver any Government property to any person or persons except
upon my written order.
While I was absent from my office, the 6th inst., on an official visit to Fort LapwaiJ '
to make arrangements with the commanding officer· for furnishing the necessary protection to keep me in full possession of the buildings and property occupied for agency purposes, the sheriff made his appearance, and upon my return, before I bad time to get
troops from Fort Lapwai, he again ejected me from the grounds claimed b.v Langford .
Up to 11 o'clock a. m. of the 6th inst. the commanding officer at Fort Lapwai refused
to render me any assistance whatever necessary to keep the employees and wyself in possession of the agency buildings, etc., although . I showed him all my orders from the
Department, also the copy of the Hon. Sec'y of War's letter to tbe Hon. Sec'y of thl:l
Interior. He said he bad received no orders to act, and all that he would do would be
to preserve the peace and not prevent the ejectment of any one.
Shortly after 11 o'clock, and wbae yet conversing with him on the object in question,
the commanding officer received a despatch from Genl. 0. 0. Howard (see copy enclosed
marked ''Ex. A"), in answer to my despatch to the genl. asking for full protection.
Immediately after my ~jectment, after I bad returned from Fort Lapwai, I addressed
the commanding officer a note, asking for a 'detachment of troops, under command of an
officer, to place me in possession of my office and Government buildings, etc., and keep
me in possession of the same. (Copy enclosed marked '' Ex. B.' ' ) .H e sent the post adjutant down to report bis orders, to the effect that he was to prevent ejectment, and
that he could not, under the orders received, place me in possession, :;ts I wisberl, after I
was ejected.
The order from Genl. Howard was received by the commanding officer at Fort Lapwai
just in time to prevent the employees from being ejected, as he would have rendered no
assistance in that respect had the order from Genl. Howard uot been received.
About 11 o'clock the 8th inst. Langford appeared with the sheri'f and a posse of twelve
or fifteen men, and demanded possession of the pr'ises occupied by each employee 1rom
· said employe. They each refu'ed; and, as there were troops at the agency to pr~vent
ejectment, no further attempt was mad~ to eject the occupants; bnt he gave saia occupants notice that he would commence suit against each on charge of '' forcible entre and
detainer."
When I was ~jected on the 13th of Nov., 1874, the sheriff got possession of the keys to
the mills, church, and store-house, and turned them over to the theri agent of Langford.
Said agent allowed me 'he use of the three buildings for agency purposes. Since then,
or rather on the 8th inst., Langford removed said agent (who bas acted the gentleman
with us all), and put in his place a person who is particularly obnoxious to to every employee at the agency, and has ordered him, I am informed, to refuse us the use of the
mills, church, or store-house for any purpose.
·
I have written Genl. Howard and asked to be put in possession of all agency buil<lings by the aid of the military, in case his instructions would allow him to do so.
In the mill I have wheat stored belonging to the school, and in the store-house corn,
.
plows, and other Government property.
I gave the sheriff uotice that if he removed me he did it at his peril, and that I would
hold him responsible.
The question is, which e.jectment is legal, the one of Nov. l3, 1874, or the one of the
8th inst., or are they both void and illegal.
I am back in my office again, the' troops being at the agency prevented my brother
from being ~jected. It looks like a farce to me. If the sheriff can carry a writ in his
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pocket, and whenever he finds me on the land in dispute ~ject m , tber woulrl he no ' rnl
to the matter.
When the sheriff put me off I asked him if I would be allowed to come back to my
meals. He thought a moment, and said "he had nothing to do but put me off; that he
had no orders to keep me off."
I then informed him that I would return. I don't see that I I am bound to rc·main
ejected unless they order me to keep off the claim.
I am satisfied that if the wholee 'atter could be got into the courts again, and honestly prosecut-ed, that 'he result would be different. The old building occupied by the
old missionaries is about t~enty-:five feet outside ?f the land claimed hy Langford, according to the field-notes given me by Langford himself.
I 'ould like to knowwhatto doin the future. Next month, if the snow is off, I would
like to sew some grain, and would like to get the mills repaired, so as to he ready for
spring work. There are some Indians who have logs t,hat are anxious to have them
sawed into lumber, and want houses built on lots that are a part of Langford's claim.
If the claim is to be abandoned by the Government, I suppose the Department wilJ not
see fit to make further improvements that would benefit the claimant.
The enclosed, marked "Ex. C," is a fac-simile of the return made by the sheriff on
the writ of ejectment executed Nov. 13th, 1874.
I am not aware as to what extent I am considered ejected or dispossessed 1 y the sheriff's return above referred to, nor can I imagine what will be the return of the writ executed by the sheriff the 6th inst. The term of office of the sheriff who executed the
writ of Nov. 13th, 1874, expired Jan. 1st, 1875, and, as wil be seen, the return was made
June 13th, 1875, as ex officio, the sheriff being allowed sixty days in which to make his
return.
Very respectfully, your obedient servant,
JOHN B. MONTEITH,
U. S. Indian Agent.
Hon. EwD. P. SMITH,
Oommr. Ind . .Affairs, Washington, D. C.

Ex. A.
OREGON STEAM NAVIGATION COMPANY'S TELEGRAPH,

Portland, February 1st, 1875.
To COMMANDING OFFICER,

'

Fort Lapwai, I. T.: (By mail from, Walla Walla.)
Prevent ejectment of Government employees from Indian reservation, and preserve
the peace.
Furnish copy to Monteith and Langford, and acknowledge receipt.
By order General Howard:
H. CLAY WOOD,
.Asst. .Adj. Genl.
Ex. B.
OFFICE INDIAN AGENT NEZ PERCE INDIANS,

Lapwai, Idaho Territory, Feb. 6, 1875.
Capt. H. M. SMITH,
Capt. 21st Infantry, Commanding Fort Lapwai:
• m: The sheriff of Nez Perce County appeared at my office, and after demanding the
property, which I refused to deliver to him, proceeded-to eject me from my office.
I respectfully call upon you for a detachment of troops, under command of an officer,
to place me in possession of my office and al all the Government buildings ancl property,
and keep me in possession.
Very respectfnlly, your obt. servant,
JNO. B. MONTEITH,
U. S. Ind. Agent.
Ex. C.
County of Nez Perce:
I hereby certify that I have executed the within writ of possession in part only.
D. B. BALDWIN,
Ee office Sheriff.
LEWISTON, IDAHO, Jan. 13, 1875.

TERRITORY OF IDAHO,
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OFFICE INDIAN AGENT NEZ PERCE INDIANS,
Lapwai, Idaho 'Ier-rito-ry, Feb. 15, 1875.
Sm: I would re~pectfully ask instructions on the fQllowing ~atter:
.
The time ~s nearly at hand when we usually begin our plougbmg and ·seedmg and pre. pare the ground for our garden and field vegetables.
As matters now stand I presume Mr. Langford will not allow us to use the ground,
and unless some arrangement is made with him it will be useless to commence work, as
he would bring suits against one and all for trespass.
Unless we get om seed in the ground during the fore J?art of March we ~a~ expect bn t
little return, as, in order to stand the dry weather durtng the summer, 1t 1s necessary
for everything to get good root while the earth is wet during the spring.
The boarding-schools are supported to a considerable extent from the ptoducts of the
farm, and in addition to this gain the boys are taught agricultural pursuit by being in-,
structed on said farm.
If any arrangements are made with Langford so that we can commence work I would
like te kBow as soon as possible. A sJ;iort tc;legram sent to me at Walla Walla, W. '.l.'-,
would reach me two weeks sooner than a letter. A dispatch, viz, '' cultivate agency
grounds," would be sufficient.
,
Very respectfully, your obedient servant,
JOHN B. MONTEITH:
U. S. Indian .Agent.
Hon. EwD. P. SMITH,
Commissioner Indian A-:ffairs, Washin_qton, D. C.
WAR DEPARTMENT,
Washington Citv, 1Yia1·. 4, 1875.
To the honorable the SECRETARY OF THE INTERIOR:
Srn: I have the honor to acknowledge the receipt of your Jetter of the 25th ultimo,
enclosing copy of a communication from the Commissioner of Indian Affairs concerning the Lapwai Indian Reservation troubles, and requesting "that the proper military
officer be instructed to dispossess the agent of Mr. Langford, and reinstate agent Monteith, and afford him _such protection as shall enable him to keep possession of the
premises. ''
~
.
,
It appears from papers on file in this Department, of which copies have been furnished
you. that the sheriff of Nez Prece County, Idaho, took forcible possession of the office
of Agent Monteith and the mission claim, intluding the agency, on November Uth,
1874, and turned the same .over to Mr. Langford's agent, who subsequently leased the
buildings to the Government employes who occupied the1i1. That thereafter, on -the
- - February, 1875,. the sheriff at Nez Perce County again took possession of Agent
Manteith's office, during his temporary absence, and has possession of the mills, church,
and store-house. It is presumed that Mr. Langford is now in possession of the premises referred to by due process of law, and this Department has no authority to eject him
and place Agent Monteith again in po~session, as requested in your letter.
Very respectfully, your obedient servant,
WM. W. BELKNAP,
Secretary of War.
OFFICE lND:~AN AGENT, NEZ PERCl!l INDIANS,
Lapwai, Idaho Territory, May 7, 1875_
Srn: The Langford cases against the employees for forcible enter and detimte, have
been tried, and, as all expected, gone in favor of La_ngford.
The U. S. atty. raised every point be could, but was overruled in most by the decision
of the judge. Judgment was obtained against each employee tor the rent and costs of
the suit. As soon as the amount is made known, I wilJ inlorm the Department.
The U. S. atty. as well as myself had received no instructions from our respective
Departments, and was at a loss to know what defence to make. I requested him to
bring the United States in as defendents, so as to relieve the E>mployees, but in the absence of instructions he could not do it. He gave notice of appeal to the Supreme
Court, and it will be necessary for bonds to be given iu. each case.
His grounds for appeal are rulings of the judge, and ill~gality of the writ by which
Langford obtained possession; the judgment being outlawed, having run over five years
beforP, executed. Twenty days are allowed for taking an appeal, and it will be necessary for the Department to telegraph me, on receipt of this, as to what course to pursue.
The employees do not like 'to give bonds in such aase, as it will be hard for them to find
the required securities; and some of them are thinking of leaving during the summer.
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Could not one of the cases be appealed, so as to try the question of title, and let the
rest stand, keeping Langford from getting possession, by using the military, or if ordern
could be issued to eject his agent and hold full possession until the <\Uestion is settled.
that would give us the required reliet
The U.S. atty. told me that be did not see how Langford could sustain bis claim before the U. S. courts, and is confident the whole thing will fall when properly defended.
There bas been no mail through from the East for two weeks, owing to the break in
the railroad, which explains my receiving no instructions in time for the court.
·very respectfully, your obt. servt.,
JNO. B. MONTEITH;
U. S. Indian Agent.
Hon. EwD. P. SMITH,
'
Commissioner Indian .Ajfafrs, Washington, D. C.

WAR DEP ART.l\IENT,
Washington City, May 31st, 1875.

To the honorable the SECRETARY OF THE INTERIOR:
Sm: Referring to your letter 9f the 7th instant, enciosing the opinion of the AttorneyGeneral relative to the claim of William G. Langford to land within the Nez Perce Indian Reservation, and requesting the removal of Langford from said reservation, I have
the honor to inform you that the papers were referred to the Adjutant-General on the
12th instant, to direct the proper military authority to protect the Indian agent in possession of the agency, in accordance with the opinion of the Attorney-Genera.I. _
'l'he delay jn replying to your letter was inad v~rtent, the papers having been sent out
before the usual letter was prepared.
Very respectfully, your obedient servant,
WM. W. BELKNAP,
Secretary of War.
OFFICE INDIAN AGENT, NEZ PERCE INDIANS,
Lapwai, Idaho Territory, June 14, 1875.
Srn: I respectfully report that on the morning of the 11th inst. orders were received
by the com'd'g officer at Fort Lapwai to eject Mr. Langford 's agent and place me in full
possession of all agency buildings and grounds. In obedience to the same, a detachment, under command of ~ieut. Force, was sent to the agency, arriving here about 2
o'clock p. m. Lient. Force demanded the keys to the mills, church, and other. buildings
that Langford claimed to be in possession of, but the demand was not complied with.
Thereupon Lieut. Force ordered the keys to be taken from said agent and placed in my
possession, which was done, and Mr. Langford's agent, with his baggage, was immediately
removed from the reserve.
The Indians were all greatly rejoiced at seeing the above take place, an~ if the Hon.
Commissioner could have heard some of the Indians give vent to their feelings, be
would have been satisfied that there are some Indians who can appreciate a friendly act.
We are very busy in getting the mills ready for active operations, and expect to have
them running in two days.
Very respectfully, your obedient servant, •
JNO. B. MONTEITH,
U. S. Ind. ~gent. Hon. E. P. SMITH,
Cornmr. Indian Affairs, Washington, D. 0.

WAR DEPARTMENT,
Washington City, June 22, 1875.
To the honorable the SECRETARY OF THE INTERIOR:
Srn: I have the honor to transmit to you, for your information, copy of report of Captain R. M. Smith, commandmg Fort Lapwai, I. T., that he has placed lndian Agent J obn
B. Monteith in possession of Lapwai Agency mission claim, and removed Mr. Langford's
agent from the reservation.
·
Very respectfully, your obt. ser.,
H. F. CROSBY,
Chief Clerk, for the Secty. of War in his absence.
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I. T.,
June 12, 1875.

HEADQUARTERS FORT LAPWAI,

To the .AsSISTA N 'l ' .ADJUTANT-GENERAL,
Headqiiartcrs De']Jt. of the Columbia, Portland, Oregon:
SIR: I have· the honor to respectfully report, for tbe information of the department
commander, the action taken by me relative to the Lapwai Indian Agency. On the 11th
inst. inskuctions were received from department headquarters, dated June 2nd, 18i'(?,
endorsed upon letters from the Hon. Secretary of the Interior -to the Hon, Secretary of
War. dated May 7th, 1875, enclosing the Of}inion of the Hon. Attorney-General, of May
3rd, 1875, relative to the regaining possession of that part of the agency held by Mr.
Langford, through his agent, under authority of a Judgment issued by the ~ourt of 1st
judicial district of Idaho Territory, :with the endorsements of the Secretary of War, Genl.
of the Army, and of the commanding general of the Division of the Pacific made thereon
as to the action to be taken in the case.
The aforesaid instructions were referred to me as the commanding officer of Fort Lapwai, IdahQ Ter., and directed me to act as follows, viz: '' He ·will immediately take steps
to place the Government, through: the. _Indian agent, in complete possession of the Indian reservation, as designated in the dicjsion of the Attorney-General herein, including
all buildings and their appurtenances, as situated on said reservation, &c., &c .. &c."
In obedience thereto, instructions were at once issued for the execution of the orders
of the department commander, and 1st Lieut. A. G. Forse, 1st Cavalry, with a detachment of one non-commissioned officer and ten men, of Company E, 1st Cavalry, proceeded
to the agency for that purpose on the afternoon of the 11th inst., and the buildings and
other property were taken possession of and turnedover to the India,n agent, for the use
of the Government.
Lieut. Forse was furnished with the aforesaid papers in the case for his guidance, and
I gave him verbal directions to show them to tlie Indian agent, and also to Mr. Langford's agent, then in possession of the buildings, &c .. in question,. as the authority 1QE
bis action, the latter of whom, it appears, declined to look at them when Lieut. Forse
offered to show them to him, and declared his intentions to resist the execution of the
orders; whereupon he was summarily removed from the reservation.
I transmit herewith enclosed official copy oftbe repor~ of Lieut. A.G. F0rse, 1st Cavalry, the office:- detailed to execute the order..
Upon the receipt of the instructions before referred to herein, in a verbal message to
Mr. Langford, that I haa'received orders to take possession of the agency, and that the
troops were going down for the purpose, and that I would write him further regarding
the matter, which I did on the following day.
·
I learn that he came out, yet I did not see him, but Lieut. Forse did; and I understand
be was very indignant at the summary manner in which bis agent was removed and the
property taken out of bis bands by the Government.
I have not heard from him since, consequently do not know what action he intrnds to ..:
take, but presume be will prosecute me and attempt my arrest the first time I go to
Lewiston, also that of Lieut. Forse, for the action taken.
Mr. Langford has been informed of the decision of the Attorney-General, and that jf
be attempts to enter upon the land again be will be removed therefrom as an intruder.
Very respectfully, your obt. servt.,
HARRY W. SMITH,
Captain 21st Infantry, Commanding Po8t.
Action.-July 23, 1875.

Respectfully referred to the Commissioner of Indian Affairs.

[Post Or<lerA No.47.- Extract.]
HEADQUARTERS FORT LAPW.AI,

. Idaho Territory, June 11, 1875.

*

*

*

*

*

--

3/.·

3. In accordance with instructions from headquarters Department of the Columbia,
dated June 2nd, 1875, 1st Lieut. A.G. Forse, fst Cavalry, and a detachment or one noncommissionei~ officer and ten (10) privates from Company E, 1st Cavalry, is hereby directed
to proceed to the Lapwai .Agency, I. T., and there "immediately take steps to place the
Governmeet, th_ro' the Indian agent, in complete possession of tbe Indian reservation,
including all buildings and their appurtenances as situated on.said reservation."
Lieut. Forse will be furnished with endorsement from headqrs. Dept. of the Columbia, .,,
dated June 2nd~ 1875, for µis guidance in the discharge of his duty.
By order of Captain H. M . Smith. ·
·

E. H . .SHELTON ,
2nd Lieut. 1st CavalrJI, Acting P._ost-Adjutr;r,nt.
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LAP\\' 1,

I nAno

TKltRTTOHY,

.Tunr l~J, 1875.
To tlie

PosT- D,TUTANT,

Fort Wapwai, 1. T.:
rn: I have the honor to report that, in compliance with P. 0. o. 48, Par. Ill, headquarters Fort Lapwai, I. T., June 11, 1875, orderiug me to pro?eed with one .... C. officer
and ten privates from Company E, 1st Cavalry, to the Lapwai Agency, and there "immediately take steps to place the Government, through the Indian agent, in complete
po. ession of the Indian reservation, including all buildings and the their appurtenance
as situated on said reservation," I proceeded with my detachment yesterday afternoon
to the Lapwai Indian Agency, and reported to the Indian agent, Mr. Monteith, what my
orders were, and asked him wbait buildings Mr. Langford's agent was in po<-session of.
He stated that he (Mr. Langford's agent) was in possession of the mill, store-house, and
church but that be bad the key of the store-house, which Mr. Langford's agent bad
taken pos e sion of by breaking open. I then, in company with the agent, went to M:r.
Langford's agent, a Mr. Chambers, and deputy sheriff of Lewiston, I. T., and req1t.ested
him to turn over the keys of the mill and church to the Indian agent. He said that he
only had the key of the mill, but that an Indian, naming him, bad the key of the church.
He said he would refuse to deliver the key he bad, and would resist any attempt to take
it from him. I told him it was useless to resist, and if he desired to see t,be authority
under which I was acting I would show it to him. He said he did not, but that it was
bis duty to resist. Seeing there was no other way but using force, I calle<i my N. C. officer
and two men, and ordered them to take the key, but the N. C. officer did it without the
a. istance of the soldiers, as the resistance was a mere farce. I took the key and handed
it to the Indian agent. When the Indian who bad the key of the church arrived, I tola
him to give me the key, which he did, and that I also turned over to the Indian agent.
I then ordered Mr. Chambers and his brother, who were also acting for Mr. Langford,
to get their effects together and get ready to leave; which they did, and as soon as the
Indian agent had a wagon ready, I had their things l)Ut in and took tuem off the Indian
re ervation.
After I had proceeded about a mile I met Mr. Langford, in company with the sheriff,
on their way to the Indian agency, evidently expecting to arrive there before bis agent
was dispossessed; but finding that be was too late, turned back and went home.
I am, sir, very respectfully, your obedient servant,
A.G. FORSE,
1st Lieut., 1st Cav.
(Endorsed:) Sept. 30, 1875. J. R.

Depo1tilion of Anson Dart, for claimant, taken at Wa8hington, D. 0., on the 9th day of
April, A. D. 1875.

Ulaimant's coun el, Thomas Wilson; defendant's counsel, Alexander Johnston, esqr.
First general interrogatory by the commissioner: Please to state your name, your occupation, yom age, your place of residence the past year; whether you have any, and,
il'any, what, interest, direct or indirect, in the claim which is thesubject of inquiry;
and whether, and fa what degree, you are·related to the claimant.--Answer. My name
i:-; Anson Dart; I have no fixed occupation; I am attending to the sale of some West Vir~inia lands and some little property I have in Wisconsin; I was for some years employed
hy the Government at the custom-house in New York; I am sixty-seven years old; I
ha~e resided in_ Washington during the past year; I have no interest whatever in this
claim, and am m no way related to the claimant, Langford.
Examination-in-chief by THOMAS WILSON, esq., attorney for the petitiener:
Que tion. Were you or not superintendent of Indian affairs in Oregon in the year
1851 ?-Answer. Yes, sir;• from 1850 to 1853.
Que. tion. In this case I asked a rule from the Court of Claims upon the Secretary of
the Interior that be send up, for use in that court in this claim, a report made by Anson
D~rt, or purporting to be made by him, as superintendent of Indian affairs in Oregon,
with reference to the Lapwai mission claim. The answer came back to that rule as
follows:
"5th. The report of Anson Dart~ superintendent of Indian affairs, dated October 20,
1 _51, to this office upon the claim made by the American Board of Commissioners for
Foreign Missions for property used, taken, or destroyed at the Lapwai mission, is missing from the files of this office, and I am, therefore, unable to furnish a copy of the same.''
Are yon the Anson, Dl;ut referred to in that answer?
.
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(Counsel for the United States, Alexander Johnsou, esq., objects to the recital in the
question by counsel for claimant ofwhat has occured.
Counsel for claimant (to counsel for the United States). Do you mean that tbe report from llie Interior Department does not contain that?
Counsel for the United States. I mean that it contains it, as a matter of record in-the
court.
Counsel for claimant. It can be verified by an examination of the record.) •
Question. I ask you, Mr. Dart, whether you, in the summer of 1851, received any instructions or directions from the Indian Bureau, or Commissioner of Indian Affairs, to
make this examination upon this claim?-Answer. I did; and went into the country
mainly for the purpose of making the examination, so that I could r~port understand.,
ingly.
.
Question. Where were your headquarters and where were you located at the time you
received that co.m'munication ?-Answer. I was at Oregon City, about ten or twelve
miJes south of Portland, up the Willamette.
Question. How far from the Pacific Ocean ?-Answer. About one hundredand twenty
miles.
Question. And about how far from the Lapwai Cr~ek?-Answer. We had no way of
ascertaining the distance, but I think it runs from four to five hundred miles; it may
have run up a little higher, but about that.
Question. And was that your headquarters ?-Answer. Oregon City was my headquarters at that time.
Question. And you were there as what officer of the Department?-Answer. As su.:perintendent of Indian affairs.
Question. For what country ?-Answer. The Oregon country.
Question. Upon the receipt of those instructions from the Indian Bureau, what did
you do ?-Answer. I went on to the grounds claimed as the mission grounds-Spaulding's
mission grounds.
Qtiestion. Where ?-Answer. In the neighborhood of the little stream that he was located npon. I do not now remember the name of it; iit emptied into what is called the
Clearwater, a large river, near the house occupied by Spaulding. There was a mill also
there, a small mill. I examined everything connected with that point.
,_
Question. Do you mean that that was on the Lapwai Creek ?-Answer. That is the
creek, I suppose; I do not remember whether it bore 'that name at that time; but tbe
mission was near the mouth where it enters into the Clearwater; the house is within a
stone's-throw of where it enters into the Clearwater.
Question. And there is where you went to make the examination ?-Answer. Yes, r:.ir.
Question. Now, please state what examination you made, the condition of i.,he buildings and grounds, etc. ?-Answer. The house was in tolerable preservation; the mill was
very much dilapidated; the school-house seemed to be in the.best preservation; i.he s~ats
and benches were as they had been left by Spimldmg in the school-house; the fencing
had generally been burned up. The property mainly was not there that I was called
upon to value or take into consideration; a good deal of it was elsewhere. I looked it
all up . . Spaulding claimed propert.v elsewhere as mission property, whieh I had examined.
Question. What kind of houses _were these ?-Answer. They were one story only--low
houses; they were built mainly of wood, but filled in with mortar and plastered up. I
do not know what term they gave it; the frame-work was of woocl, of course, and in
lJetween the timbers was filled in with stones and mortar. They were all huilt in the
same way except the mill, and what they called the mill was, I think, all wood. I took
considerable notice of the country, especial1.v the season and the fruit and the crops t hnt
were growing. I was astonishep. to find the season so early-so much more forward than
we usually find it in ,that latitude. I do not remember the exact days I was there: but
it was between the 10th and 15th of June, and the apples were as large as ,i hen's egg at
that time.
Question. Your report or diary transmitted to the Commissioner of Indian Affairs reports you as being there on the 25th June.-Answer. It may have been as late as that.
I remember the day that I left, Oregon City, and I was trying to count the number of
days that I was on the way up and the stoppages, and I got the impression that it would
fetch me there. about the middle of June.·
Question. Where did you find ~ny apples ?-Answer. The settlers on that little creek,
several houses dow1:1 from where our encampment wa ·. Our encampment was, I should
think, about two miles up the Lapwai stream from it. There was a large circular vall~y
where the Indians met me, and iu going down to the mouth of the stream I noticed that
corn was then three feet high. It appeared to be a very warm soil and very productive,
much more so than I had ever seen in that latitude.
Question. Where were these apple-trees that von have spoken of?-Answer. On the
creek, in the gardens, and around the houses.
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Qne ·tion. Connected with the mi fon,do yon mean ?-An. wer. Whe1her thev W<'r<' on
the mi~. ion grounds or not I do not know, though l should think they w •re. •
Que.-,tion. How far were they from the mouth or the stream'?- n. w r. From half a
ruile lo a mile.
Question. Were they or not iu the valley'? - Auswer. In 1hc v:1lley; ntir Jy so.
Que,tion. o that the bills could not he cultivated'r-Answer. 0, yes; the hills could
be cultivated; this valley wa narrow.
Question. ·was there or not any cultivMion on t ~1e hills '?-Am,wer. The hills wer
not cultivated; no, sir.
.
Question. Then this cultivation that you speak of was a,11 in the valley ?-Answer.
Ye ·, sir: on this ('reek.
Question. How many houses were there '?-Answer. l could not tell you, sir; on the
crnek them may have been, altogether, three or four; l do not rnmemher the number,
except at the mission.
Que tion. When you say you ' ' do not l'emember the number, except at lhe mission,"
do y·ou mean that there were houses at the mission and houses away from it '?-Answer.
Yes, sir; there were house~ at this creek-bottom, two or thrne, oceupied at the time by
Indian , or those that were claimeJ as Indians, on those little spots that were cultivated.
Question. Within what distance?-Answer. I should think perhaps a mile from the
mission house.
'
Question. Do you mean from the valley?-Answer. Yes, sir; because the place was
clm;e to Urn Clearwater. The fall of the mill was where the water falls into the river.
Question. It was a water-mill ?-Answer. ");es, sir.
Question. You spoke of houses occupied by the Indians. Were there any white occupant<, there?-Answer. None at all.
(~ue-tion. Were there any white occupants or settlers in that country ?-Answer. No,
sir.
Question. Were there any white occupants or settlers in that country during the time
that you remained as superintendent?-Answer. None at all, sir.
Question. How did you come to go up there? Wern other white men going up beside
you ?-Answer. I had in my company all that I required fol' makinµ; up my expedition;
I bad with me a clerk or secretary, a cook, some three or four horse-packers, for packing
ouT luggage. Then there were about three interpreters; also a gentleman who went up
for the pleasure of the ride or to see the country-a judge; I forget bis name; he ran for
Congress a few years after that in Oregon 1;tgainst Lane. Judge Skinner iR the name; he
was one. of our party. The interpreters and the packers and t,h e cook and the clerk and
myself were all. W ~ had, I think, about :fifteen 0l' twenty horses to take onl' luggage
along.
Question. Did any other white men go beside those that you have named ?-Answer.
Xo, sir.
t~uestion. Had any other companies gone before you ?-Answer. N'one at all; I was
the first white man that went into the country after the Cayuse war; they were afraid
to go, hecause the Indians said they would kill the :first white man that went into their
country. We had to pass through the Cayuse country to go up into the Nez Perce's. I
bad ordered the Cayuse to meet me at the Columbia; they declined doing so~ I then
sent a runner into their country, and ordered them to meet me near the Wh~tman mission, one of the branches of the Walla Walla; they came, but very cautiously and hesiitatingly; they sent word, bowevel', that if I had no blue-coats they would come and
see me.
Question. By ' ' blue-coats" they meant soldiers ?-Answer. Yes, sir.
(Counsel for the United States objects to all hearsay evidence.)
The w;tne.·:-i continues: The Cayuse chiefs told
what I now say; some seven of
1,hem met me.
Quest~on. That cou~try was not then in a state of flagrant war ?-Answer. No, sir.
Que.·Lion. But was 1t or not open for settlers and for settlemen1, ?
(Question objected to by counsel for the United States.) .
An. ·w~1'. Asi?e from the fear of Indians, it might have been so considered .
. Que. t10n. Did you regard it dangerous, at that time, to go up there ?-Answer. Dec1dedlv so.
Que~ti_ou. After leaving the Lapwai mission and making the examination described of
the m1ss10n property, what did you do in the way of making a report ?-Answer. It was
some months subsequent to that time that I made the report. There was property at
the post that was claimed, and I went to examine that. There was some claim for sheep
that 11ad heen killed or driven -0ff, that I investigated. I made the report in perhaps a
couple of months aftel' I was there-it may be more-it may have been three or four
months. J tis a long time since, and I have no record of it at my command.
(lnestion. What recommendation did you make in yonr report?
WrTN F:ss. With regard to the amount to be paid 't

me
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COUNSEL. Yes, sir.
,
· Answer. I recommend that the Government should pay $20,000.
Question. Do you know what am0unt the mission party claimed ?-Answer. They
daimed $50,000.
Question. After making your report, with that 1·ecommendation, what did you do
· with it?-Answer. I ·sent itto the Department with my papers regularly, as I sent other
papers.
Question. It is said that you received the papers belonging to the claim made by the
missionary hoard. What did you do with them'?-Answer. 'l'hey w~re of course returned to the Department, if I received them from the Department.
Question. Then I understand you to say that whatever you received from the Department was returned with your report?-Answer. Yes: sir.
Question. Do you know anything of what bas become of that report, which is said to
be missmg ?-Answer. Nothing at all. I supposed it was in the office of the Commismissioner here. I never looked for it.
Question. When you say "you sent it to the Department," you mean you sent it to
the Commissioner of Indian ,Affairs ?-Answer. Yes, sir. I know Spaulding was very
much dissatified at my reporting so small an amount; but was I obliged to be governed
by my own judgment.
(Objected to by the counsel for the United States.)
Question. When did you leave that country?-Answer. In June, 1853; L arrived there
in August, 1850; I went up into that country in 1851-as soon as I could get ready after
receiving iny orders to Jilake those examinations.
Question. Beyond what you have stated, have you any knowledge as to the whereabouts of the report which you made to the Department ?-Answer. Not the slightest in
the world, sir.
(Counsel for claimant here remarks as follows: All I seek to prove by this witness is
the fact of the missing report. If that could be found, or returned from the Commissioner of Indian Affairs, I shou}d not have examined this witness.)

Cross-examined by Alexander Johnston, esq., for the United States:
Question. Did you keep a copy of your report?-Answer. Very likely. The books
and everything ot that kind were returned to the Department; I supposed they copied
ev.erything here. After I came to Washington for the purpose of settling my accounts
I inquired if that report had been concurred in, or rather if the mission had accepted it.
Question. Do you mean to say that you 1·eturned to the Department your retained
papers ?-Answer. Everything connected with the office was retui;ned here.
Question. All your retained papers?-Answer. Except my private papers.
Question. When were they returned ?-Answer. Well, they would be genernlly returned as we were ordered to return papers-every ninety days, or, in some matters, ,
monthly.
Question. Do you you mean to say that you were directed to return your retained
copies of papers ?-Answer. 0, no. There would be perhaps a hasty sketch of a report
which would not be sent to the Department.
Question. Did you not keep copies of vouchers and reports that you made to the Department ?-Answer. Yes, sir.
Question. What became of them ?-Answer. I can hardly answer that at this time.
My papers connected with the mission-copies of vouchers and so on-have been kept for
years, and destroyed a good many of them. I am not able now to lay my hands on any
ofthem.
.
Question. Was the $20,000 in this report that you made in favor of the American
Board of Commissioners for Foreign Missions as to this Lapwai station made up in various items, or did you make it all ju one lump ?-Answer. 'l'here were various items.
_going to make up the $20,000; I do not know h0w many items; but there was quite a
numl>er of items in the claim.
Question. Did those items include anything for damage to buildings on the mission
.
.
Rtation ?-Answer. I think not.
Question. Are you sure ofthat?-Answer. I do not remember anything of that kind;
there may have been, however.
. ·
Question. Do you know what the boundaries of the mission station were ?-Answer.
I do not, sir.
Question. Do you know w~ether the buildings that you examined were on the station
or not ?-Answer. They were said to be, or nlaimed to be, at that time. I did not know
the plat of ground that was claimed by the mission at all. I simply examined the place
known as Spaulding's mis3iou and the buildings on it. As to the direction of the line&
of the lands claimed, I did not know anything about it; it was no part of my business.
Question. Who told you that these buildings were on the mission station ?-Answer.
I was directed to them i.~h such by the Indian Department, and I had an interpreter with
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me (and two of tllem, for that matter) that knew them very well.

Whitman hacl :,;p •nt

a, good deal of time there.

Qu tion. Was Whitman with you?-Answer. Yes, sir; young Whitman· he was one
of the interpreters for the Cayuse;, but a Mr.---, he wasoneofthe fornH'r mi.·,ionarie
in that country.
·
Mr. JOHNSTON. If be is living, ! 'would like to have his name.
WITNESS. I do not know whether he is living or not. He was a missionary up in the
country far north of that.
Question. How do you know that either he or Whitman had Yisited there ?-Answer.
He told me so.
Question. Where was H. H. Spaulding at that time ?-Answer. I think be then filled
the place of an Indian agent, located,in the Willamette Valley; I think he was at that time
staying at his own residence, up the va1ley some fifteen or twenty mile.. I do not remember names, but it is a principal town on the Willamette, about forty miles south of
Ore~nrn~.
'
Question. About bow far from the Lapwai mission station ?-Aeswer. It wa: even
farther than Oregon City. Perhaps four or five hundred miles; I do not know the distance.
Question. How long bad he been there as Indian agent ?-Answer. Spaulding wa · appointed, I think, at my suggestion, in 1850.
Question. Aud how long did be remain as such agent ?-Answer. He remained there
until I requested his remov from office, some year or more; I disremember how long.
Question. Where did he go then ?-Answer. I had ordered him to go into the Hogue
River country-the country that bas made so much noise within the last year or two.
There was some trouble in that region of country with the Indians, and I ordered him
to go over and locate there as an agent. He declined to go there-was afraid to go-and
I notified the Department that b@ was not willing to take the position that would make
him uselhl, and they ordered him removed.
Question. His residence was in the Willamette Valley, was it?-Answer. Yes, sir; he
was still an agent. After I returned from this journey he went with me, I remember
very well, on the Pacific coast toa place called Port Orford, where I made treaties with the
Indians on the coa:3t. I should have stayed longer up in the country had I not been
called back by a pretended war with the coast Indii:tns. It was reported, while I was
up there, that the Indians had killed all the settlement at Port Orford.
Question. How wide was the Lapwai Creek Valle_y'?-Answer. I should think, that
pa rt of it, not more than a quarter of a mile.
Question. Taking both sides of the creek in ?-Answer. Yes, sir; after you get up to
where our encampment was it was half a mile or more.
Que tion. When did the Cayuse war begin?
(Objected to by the counsel for claimant as matter of history.)
Answer. I tbmk it was in 1847 or 1848; I do not remember exactly.
Question. When did it end ?-Answer. I was not there, sir, and I can not tell you; it
was ended before I went there.
Question. The Lapwai Agency was not occupied again as a mission while you were
superintendent ?-Answer. No, sir.
Question. As an agency wa.c; it?-Answer. No, sir; there was no agency there then.
There could not have been, for I was the first superintendent that ever went into the
country. 'I'here was no agency established except what I established.
Question. Where did you hold the council with the Cayuse chiefs on that inspecting
xpedition '?-Answer. Well, sir, it was one of the branches of the Walla-Walla, I think
about two mil . south of the Whitman station.
Question. And that was bow far from the Lapwai station ?-Answer. I could not tell
you the distance; it must have been from one hundred and fifty to two hundred miles, I
should think. I do not remember the distance now.
Question . And they assured you that you would be safe if you bad no blue-coats with
you '?-An w r. Well, the Cayuse seemed to be the only tribe that claimed to have been
injured in the war; the other tribes in the country were rather friendly. 'fhey came
down and met me at The Dalles. They sent delegations down, all of them-the Spokanes, the Flatheads, and some three or four other bands bad met me there.
Question. That was between the Cayuse and the Lapwai station ?-Answer. No, sir..
The Dalles i only about forty miles from the Willaniette iiver.
Question. Was there any hostility manifested by the Indians at the Lapwai station?An wer. o, ir; they were friendly.
Question. How near to the Lapwai station was there any white settlement at that
time ?-Answer. Not nearer than The Dalles, that I know ot:
·
Question. And that was bow far?-Answer. Well, four or five hundred miles, perhaps
more.

LANGFORD LAND CLAIM.
Redirect examination:
Question. What tribe of Indians was iL at the Lapwai station ?-The Nez Perces.
Last general interrogatory by the comiµissioner. Do you know of any other matter
or thing pertinent to this claim? If so. stat~ it fully. -Answer. The name of one of the
former missionaries, whose name I did not remember, I now do remember as Rev. Mr.
Walker.
ANSON DART.

Subscribed and sworn to before me this 3d day of May, A. D. 1875.
N. H. MILLER,

[SEAL]

, United Staies Commissiorier.

Deposition of Hazen Squier, ]or claimant, taken at Lewiston, Idaho, on the 8th da'IJ of July,
A. D. 1875.
Claimant p. p. Defendant's counsel, Thomas H. Brents.
First general interrogatory by the commissioner. Please to state your name, your age,
your occupation, your place of residence the past year; whether you have any, and, if
any, what, interest, direct or indirect, in the claim whic is the subject of this inquiry,
and whether, and in what degree, you are related to the c aimant.-Answer. My name
is Hazen Squier; occupation, clerk of the district court of the first judicial district of the
Territory of Idaho; age, thirty-nine; place of residence the past year, Lewiston, Idaho.
I have no interest in the matter whatever, and am not related to the claimant:
Examination-in-chief by the petitioner:
Question 1. As such clerk of the district court of the first .i udicial district of the Territory of Idaho, have you the custody of all the records and files of said court ?-Answer.
I have.
Question 2. Among the said records and files of said court, have you the records and
files of the case originally entitled The American Board of Commissioners for, Foreign
Missions, plaintiff, vs. James O'Neill, defendant, which title was afterward changed to
that of William G. Langford vs. James O'Neill, and finally changed to the title of William G. Langford vs. Robert Newell'?
·
·
(Objected to by defendant's counsel as immaterial.)
Answer. I have.
Question 3. Have you examined the files in said case so as to know if there is any evidence on file therein?
(Objected to by defendant's counsel as immaterial.;
Answer. I have.
,
Question 4. State if you have copies of all that evidence.
(Objected to by defendant's counsel as immaterial.)
Answer. I have.
Question 5. Will you mark that copy of evidence Exhibit A," and make it a-part
of your deposition?
,
A\}swer. I will.
(Counsel for United States objected to each and every of s9,id depositions and documents as immaterial, irrelevant, secondary, and incompetent, the same having been
taken in an action to which the United States was neither party nor privy, and without
an opportunity to cross-examine said witnesses, and because the absence of said witnesses
is not sufficiently accounted for, nor other foundation laid for the introduction of said
testimony.)
(The witness here marks papers '' Exhibit A,'' and attached them to th is deposition.)
Question 6. How do you know that Exhibit A, just attached to your' deposition, is a
full, true, and correct copy of the evidence on file in said case as now appears by said
files?
·
(Objected to by counsel for defendant for above reasons.)
Answer. I have carefully compared them with the originals, and find them to be correct, and have examined the records and :find no further evidence.
Question 7. Have you a correct and full copy of an execution, and the sheriff's return
thereon, in the said case of W. G. Langford vs. Robert Newell?
(Defendant's counsel objected as above.)
Answer. I have.
/
Question 8. How do you know it is a full, true, and correct copy of the original exe~
cution in said case?
(Objected to by defendant's counsel as above.)
.
.
;i

...
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Answer. By carefully comparing it with the original on :file in my office.
Question 9. Will you mark said copy " Exhibit R" and attach it to your depositiou
and make it a part thereof?
(Counsel for United States objected on tbe ground above stated, and becau e the sam
does not purport to be a fu1J copy or exempliJlcation of the record in said cause, and al 0
becau e the judgment whereon the same is founded is a nullity, as the land therein described as the subject-matter of said actiop forms no part of Idaho-{l'erritory or Nez Pere~
County, the Indian title thereto not havin~ been extinguished, and was not, therefore,
within the jurisdiction of said court.)
.
Answer. I will, and hereby do.
·
Second general interrogatory by t,h e commissioner. Do you know of any other matter
relative to the claim in question? If you do, state it.-Answer. I do not.
HAZE .,. SQUIER.

Sworn to and subscribed before me this 8th day of July, 1875.

H. 0. ADA"MS,

United States Con.i . .for the First Jtidicial Di.~trfrt, Idaho Territory.

EXHIBIT A.

The people of the United States in the Territory of Idaho to the clerk of the circuit court
of the State of Oregon for the county of Linn:
·
Whereas it appears to our district court of the firstj udicial district of said Territory, that
H. H. Spaulding is a material witness in a certain action now dependinf,!; in said court between The American Board of Commissioners for Foreign Missions, plaintiffs, and James
0' Neil, defendent, and that the personal attendance of said witness can not be bad at the
trial of said action: We, in confidence of your prudence and fidelit)', have appointed
you, and hy these presents do appoint you, commissioner ~o examine the said witness
an the interrogatories annexed to this commission on their oaths first taken before you,
and cause the said examination of said witness to be reduced to writing and signed by
said witness and by yourself, and then return the same annexed to the said commission
unto the clerk of the district court aforesaid, at Lewiston. Idoho Territory, with all convenient speed, inclosed under the seal of you the said commissioner.
Witness Milton Kelley, judge of the district court, 1st judicial district, Idoho Territory, this 26th day of June,' A. D.1868.
'eal of dist. court, }
{ lstju<l. dist., 1. 'f.
S. STILES, Clerk.
In the district court of the first judicial district, I. T., for said county.
'l'ERRTTORY

Tim

tw IDAffO, Coun(lJ of Nez Pere/,, s.~.-

AJ\n~RTCAN BOARD OF COMJ\USSTONERS

for Foreign Missions, plff.c;;.,
11S.

J AllfES O'NEIL,
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Inter'ogatories to be put to H. H. Spaulding, as per commission:
Int. lsL. , 'tate your name, age, occupation, and residence.
Int. 2d. Are yon acquainted with the premises in Nez Perces County, I. 'l'., known
as the Lapwai Mission? If so, how long have you been acquainted with it?
·
Int. 3d. Do you know whether land on the Lapwai Creek and Clearwater River, I. T.,
was ever occupied as a mission station? If so, state when it was first so occupied, and
bow Jong the occupation a.~ a mission claim continued?
Int. 4th. If you know what mh1sionary or missionaries occupied said land as a mission
Rtation, state fully.
Int. 5th. If you know, state what society, if any, sent the said missionary or missionaries, who occupied said land as a mission station.
Int. 6th. Was the society which sent said missionary or missionaries who occupied
said land a religious society? If so, state its character, objects, and the purpose for
which it was formed.
Int. 7th. For what purpose were the missionaries who occupied said station sent to
Oregon by said society?
Int. 8th. Was this station an,ong any Indian tribes? If so, what tribe?

.. A."-GEo. R. H -
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Int. 9th. Can you describe the locality of this land upon which said station was situated? If so, do so in answer to this inter'ogatory.
Int. 10th. Can you make a map of the streams and the imp!oveme1;1ts and l~~d occuJ
pied as said mission station? If so, please do so, and annex 1t to this deposition, and
mark it "A·" also, in in your answer to this question, refer to the natural marks and
improvements on said premises, so as to show the locality of all the m1ssionary improvements and their several kinds, and state at'what times they were put there.
Int.11th. Did the missionaries ever leave said station? If so, when, and for what
reason'?
Int.12th. Did the missionaries when they left said station, as stated in answer to int.
11th, leave with the intention of abandoning said station, or of again returning as soon
as practicable? State fully.
,
Int,. 13th. When did the missionaries first again attempt to r-eturn to said station ?
Ifso, state when, at what times, and what, if anything, prevented their return. State
fully all the particulars, and if you -h ave any written documents on the subject, annex
them to this depositiQn, and mark them, and refer to and describe them in your answers, ·
and state how they each came into your possession.
.
Int. 14th. If you know anything more about the establishing or occupying of this land,
or the pltf. 's right thereto, which you have not _previqusly stated, state fully.
W. G. L.ANGF0IW,
.Attu. for P(tf.
Cross-inter'ogatories by defendant's counsel:
Int. 1st. State whether you have or ever had any interest in the subject-matter of this
suit; an,d, ifso,"in what does or did such interest consist?
Int. 2d. If you were one of the missionaries that located or occup_ied said station,
please state the precise character of your authority so to do, and the exact manner in
which the society authorized you and your associate missionaries (if any) to locate and
occupy said station as such missionary station.
W. A. GEORGE,
Deft.'s .Atty.
TERRITORY OF ID.AHO,
Gou nty of Nez Perces:
The foregoing inter'ogatories are hereby agreed upon and settled by and between the
respective parties to the foregoing-entitled action, W. G. Langford, atty. ,for plff., and
W. A. George, atty for deft., aad it is further stipulated and agreed by the said parties
that the commission to take the testimony of said witness, H. H. Spaulding, be issued,
with the usual powers, directed to the clerk of the circuit court of the State of Oregon,
for the county of Linn.
W. G. LANGFORD,
Atty. fur Plff.
W. A. GEORGE,
· .Atty. for Deft.
Witness : S. S. TENN.
TERRITORY OF ID.AHO, Oounty of Nez Perce, ss:

In the district court of first judicial district, .I. T., for said 'county.
THE AMERICAN BO.ARD OF COMMISSIONERS FOR l
Foreign Missions, pl:ffs.,
~ ·
'l.'S.

JAMES O'NEIL, deft.

I

j

Be it remembered that on this 15th day of July, 1868, at the clerk's office in the city
of Albany, county of Linn, anq State of Oregon, at the hour of two o'clock p. m., before
me, Geo. R. Helm, county clerk, ex-officio clerk of the circuit court for Linn Co., Oregon, ·
duly authorized to take depositions, and commissioner appointed by the district court
of the .first judici,tl district of the Territoty of Idaho to take the deposition of H. H.
Spaulding, personally appeared before me- H, H. Spaulding, a witne::;s produced on behair of the plaintiff in the above-entitled c~use, pending in the district court of the
Territory of Idaho for the county of Nez Perce aforesaid, who, being by me first duly
sworn, certified as follows:
(Deposition taken at the county clerk's office aforesaid, pursuant to the commission
hereto annexed and the interrogatories hereto annexed.) ,
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To the first inter'ogatory he saith: My name is H. H. Spaulding; residence, Brownsville Linn County, Oregon; occupation, minister of the gospel; my age is 64 years.
T~ the 2d inter'ogafory he saith: I am acquainted with the premises mentioned, and
have been over 31 years.
To the 3d inter'ogatory he saith: The land mentioned was occupied as a mission station. It was occupied first in November, 1836, and has continued, with interrnptions,
up to the present time.
T the 4th inter'ogatory he saith: H. H. Spaulding and wife and W. H. Gray and
wifo a short time.
To the 5th inter'ogatories he saith: The American Board of Commissioners for Forei_gu
Missions, located at Boston, Massachusetts.
To the 6th inter'ogatory he saith: It was and is a religious society, and an incorporated
religious body. The object and purpose was to conduct missionary enterprises-to send
the gospel and teachers to different parts of the world.
To the 7th inter'o,gatory he saith: To aid in civilizing and christianiziug the Indians
west of the Rockey Mountains.
To the 8th interrogatory he saith: It was among the Nez Perce tribe.
To the 9th inter'ogatoryhe saith: It was on the south side of Clearwater, at the mouth
of Lapwai, and on each side of the Lapwai about two and a half miles up it, in what is
.
now known as Nez Perce County.
To the 10th inter'ogatory he saith: I herewith attach a map marked ''A." The first
improvements was at the place marked "old apple trees," and was made in the year
1836 by building and planting fruit-seeds. My oldest child was born in this building.
The next improvement was in Nov. 2d, 18:37 marked "2, 3, & 4." This consisted in
cultivating land and preparing for other buildings. The main improvements w~re near
the mouth of Lapwai, and on both sides of the stream, and markd tA "4, 5, & 6" on
the map hereto attached, & consisted of mills, church, school, & boarding & dwelling
houses, Fields' printing-office, ditches, & orchards, and barn.
To the 11th inter'ogatory he saith: The missionaries left in 1847by being taken away.
The reasons for leaving can not be fully stated. Among th~ reasons, however, was the
hostile condition
and trouble with the Indians, the mas'acree of Dr. Whitman and
13 others, and a letter.from Gov. Ogden warning us and urging us to leave the country
as t.be .only safety we had for our lives. The Indian troubles were so severe that all of
the Americans bad to leave, all of which was at the instance and approval of Gov.
Ogden.
To the 1:-;th inter'ogatory he saith: We did not leave ~ith a view of abandoning the
country, but intended all the time to return again. We never intended to abandon the
station, but, as I have already mid, we were urged and aided by Gov. Ogden and taken
out of the country by his ransom. A copy of his letter on the subject of our leaving,
to)!ether wiih ruy answer thereto, is hereto attached and marked '' B. '' My recollection
is that the amount paid by Gov. Ogden for my release and those with me was $400.00,
and for the fifty or more captives at Waiilotpu was $700. The statement in the report
of the 'ecretary of the Interior for 1862, found -in vol. 2 of the Message and Documents
oft.be I resident of the U. S. of tha~ year Lpage 570), •' that it is correctly understood by
tho e who were in the country at the time that the missionaries voluntarily abandoned
the claim on ihe 4th December, 1847," is not true in any sense of the word. We did
not voluntarily abandon the claim at that or any other time, and it was not so currently understood.
To the 13th inter'ogatory he saith: We first attempted to return in June, 1848, and
w~s prevented by Gov. Abbernythy, who ordered me not to go into the country; a dupl1rnte of which order, as addressed to the Catholic mission:uies, of date June 15th,
l . 4 , si 0 ned TC. A. G. Lee, superiqtendant of Indian affairs, is hereto annexed, and
marked •• C. '' Gov. Abbernvthy's order was published officially in the Spectator, a
newspaper puhlished in Oregon City, Oregon, in July, 1848, and had been seryed on me
pernonally. This ollicial or<ler closing the country against all missionaries was never
op~n , to rny kno~ledge, till the spring of 1859. During this time I took pains, by inqull'.Y of .J. ,' . U-nffin & E. R. Geory, of the Indian Department, and others who bad
opportunities of knowing, whether any order opening 1the country bad been given. Immed!ately_on learning that the country was open, wh ich was about the time of the ratificat10n of the, tevens and Palmer treaty, in 1859, I returned to resume possession, but·
wa.s prevented by the a. 0 ent, Mr. Kane. In 1862, Mr. Eells, attorney for the board, and
myself attempted to get posse~ion of the claim and survey it, giving written notices,
but were prevented by Indian Agent Hutchins. The agents have ever since then steadily refused. to give po session. During portions of this time I have been there employed
as a teacher under the Indian Department, emp1oyed by the Department, but they have
always refu ed to ~ec?gni~e the right of the board or my right to occupy, under the
board, the land-claim m d1spnte. I have never been ab1e to obtain possession for the
board.
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To the 14th inter'ogatory he saith:
To cross-inter'ogatory No. 1 he saith: I have no moneyed i~terest in the claim, nor
any interest other than as missionary under the board, and as ev'ry American citizen
ought to have.
.
. .
.
To the 2d cross-inter'ogatory he saith: I was appomted m1Ss10nary by the American
Board · and my authority will more fully appear from the annexed original document
beret~ annexed, as follows: "Permit," (signed) Lew. Cass, with seal of War Department, dated March 1st, 1836, marked "D;" also letter accompanying same, signed Eibert Herring, Office Indian Affairs, dated March 2d, 1836, marked '.' E."
H. H. SPAULDING.

Mr. Ogden' s letter to myself:

"FORT NEZ PERCES, Dec. 13, 1847.

"Rev. Mr. SPAULDING:

"DEAR Sm: I have assembled all the chiefs, and addressed them in regard to the helpless situation of yourself and the rest at Waiilatpu, and I have got them to consent to
deliver them all to me.
"Yourself and those with you, save the· two Cannadians, who are safe enough among
.·
the Indians, and have now to advise you to loose no time in joining me.
"At the same time, bear in mind, sir, you have no promises to make them or payments to ·make. Once more, use all the diligence possible to overtake me.
'' Yours, truly, .
" P. S. OGDEN." ·
My reply to Gov. Ogden:
"CLEARWATER, Dec. 25, 1847.
"To PETER s. OGDEN, Esq.:
.
"MY DEAR Sm: Your kind favor of. the 23d...inst. came to hand this morning. It
gives me great joy to learn that you are about to rescue the captives at Waiilatpu.
May the Lord enable you to land them safe at Vancouver.
"This people are unwilling that I should leave their country. I have promised to return a'nd live with them, provided the melancholy affair at Waiilatpu,can be settled, and
the Nez Perces continue friendly to the whites, and keep tbeir hands clear from blood
and plunder.
·
·
: ' I shall make all haste to collect my horses, pack up, and 'be off. God willing, I hope
to be at Walla Walla next Saturday. The two Frn;nchmen stop in the country. Our ·
company will consist Mrs. Sp<tlding, myself, and three children, Miss Johnson, Messrs.
Hart, Jackson, and Canfield. I hope our little daughter has recovered her health, and
that through the interposing mercy of God we shall yet meet in the l~d of the living.
Sho1;tld you find it to be your duty to leave before we can come, I desire that she may
remain at the fort.
·
" Your obedient servt.,
" H. H. SPALDING."

C.
SUPERINTENDENT LEE'S ORDER.
"FORT W ASCOPUM, June 15th, 1848.
'' REVD. MESSIEURS: As sU:perintendent of Indian affairs, it becomes my duty to inform you, with all due respect to your sacred calling, that it is desirable that no further
missionary efforts should be made with any Indians east of the Cascade Mountains until
the presence of well-organized and disciplined troops under command of United States
officers shall render such efforts safe and iudicious. At present the relations between
t];ie whites aud Indians are too precarious to allow missionary labors with the Indians to
be either prudent or effective of good. So soon as circumstances will allow, I shall take
much pleasure in throwing wide the door of missionary labors amongst the natives to
all Christian missionaries. At present prudence demands that itshould be closed against
all.
"With much respect, I have the honor to be, messieurs, youn obt. sevt.,
.
.
"H. A. G. -LEE,
'' Superintendent of Ind. Affairs.
'' To Messieurs BLANCHETTE.''
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D.
The A11:1erican rBoard of Foreig;11 Missions have apprised the Department that they
have appomted Doct. Marcus Whitman and R_evd. Henry H. Spalding both of tbeState

1

of New York, to be missionaries and teachers to reside in the Indian c~unt.ry amonrr the
·Flathead and Nez Perces Indians.
b
Approving the desig-n of the board, these gentlemen are permitted to reside in the
country indicated, and I recommend them to the officers of the Army o · the United
States, to the Indian agents, and to the citizens generally, and request for them such attention and aid as will facilitate the accomplishment of their ohjects, and protection
should circumstances require it.
Given under my hand and the seal of the War Department this first day of March,
18~6.
[SE.AL OF W .AR DEPT.]
L.i!:W. CASS.
E. .
W .AR DEPAWl'MENT, O.F.FIUE IN JH.AN

AF.FA JR~,

March 2, 1830.
Srn: At the request of the Revd. Mr. Green, of Boston, I enclose to you a permit for
yourself and Doctor Marcus Whitman to reside in the Indian country among tbe Flatheads and Nez Perces Indians.
Very respectfully, your hubl. sevt.
ELBERT HELtRI~G.
Revd .. HENRY H. SPALDING,
· St. Louis, Missouri. ·

STATE OF OREGON, County of Linn, ss:
I, Geo. R. Helm, circuit clerk in and for the county of Linn and State of Oregon,
do hereby certify that the foregoing papers, numbered from one to eight. inclusive, contain the deposition of H. H. Spaulding, who was named in the commission, as the same
was taken before me, at my office, in the county and State aforesaid, commencing at the
hour of two o'clock p. m., on the 15th day of July, 1868, pursuant to the commission
hereto annexed; that the witness named in the foregoing deposition was duly sworn to
testify the truth, the whole truth, and nothing but the truth, and testified as above set
forth, and after the same was finished, was by me carefully read over to said witn(;lss,
the said H. H. Spaulding, and, being corrected by him , was by him subscribed in my
presence; that during the whole of said examination Hon. S. Ellsworth appeared as attorney for the plaintiffs, no person appearing for the deft.
In testimony whereof I have hereunto set my hand and affixed the seal of the county
court of Linn, the same being my official seal, this 15th day of July, A... D. 1868.
GEO. R. HELM, Clel'{c,
Circuit court of Linn }
{ County, State of Oregon.
(Endorsed:) Filed Sept. 26, 1868. S. Stiles, clerk.

Exrrrnrr A.

The people of the United States, in the Territory of Idaho, to W. P. Horton, a justice
of the peace in and for the county of Walla Walla, Territory of Washington:
Whereas it appears to our district court of the first judicial district of said Territory
that Henry Spaulding, A. J. Cain, - - - Hart, - - - Eells are material witnesses in
a certain action now pending in said court between The American Board of Commissiou
ers for Foreign Missions, plaintiff, and James O'Neil, defendant, and that the personal
attendance of said witnesses can not be had at the trial of said action: We, in confidence
of your prudence and fidelity, have appointed you, and by these pre~ents do appoint you,
commissioner to examine the said witnesses on the inter'ogatories annexed to this commission, on their oaths fl.rat taken before you, and cause the said examination of said
witnesses to be reduced to writing and signed by said witnesses and yonrself, and then
return the same, annexed to the said commission, unto the clerk of the district court
aforesaid ;:it Lewiston, Idaho 'I'erritory, with all convenient speed, indorsed under the
seal of you, the said commissioner. .
Witness Milton Kell:v, judge of the district court, 1st judicial district, Idaho Territory, this 19th day of ovember, A. D. 1868.
• eal district court, 1st}
.
,
8, STILES, Clerk.
{ ju<l. dist. I<la.ho Ter.
·

I
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Iu the dist. coµrt·,of the 1st judicial dist.
TERRITORY OF IDAHO,

W. G.

County of Nez Perce, ss:

LANGFORD, PLFF., }

vs.

JAMES

O'NEIL,

DEFT,

Interrogatories to be put, on the part of the pftf., to the witnesses - - - Hart, Henry Spaulding, ---Eals, and A. J. Cain, of Walla Walla County, W. T.
Int. 1st. What is your name, age, occupation, and residence'?
Int. 2d. Are you acquainted with H. H. Spaulding? If so, how long have you been
acquainted with him, and at what places?
·
Int. 3d. Are you acquainted with what is called the Lapwai or H. H. Spauldin~ mission station? If so, state its locality as nea:r as possible.
Int. 4th. . Do you know whether said mission station was occupied prior to 1840? If yea,
stste all you know about it, t:qe time the same was occupied, by whom occupied, for
what purpose occupied, and by whose authority it was occupied.
.
Int. 5th. If you have answered that the said station was occupied by Hev. H. H.
Spaulding, state if you know when he left it, with all the circumstances and doings 6f
said H. H. Spaulding at the time, with the conduct of the Indians and the spirit and
temper of said Indians at said time, as it exhibited itself to said Spaulding a_nd other
persons at the time.
·
_ Int. 6th. Do you know whether said Spaulding ever attempted to return to said mission, and whether be was prevented; and, if so, what prevented him? Please state all
you know about it.
· ·
Int. 7th. Do you know whether other persons have taken possession of said station
since Spaulding left? If so, state all you know about it.
- ·
Int. 8th. If you know anything else in regard to the occupancy of said station, or
what was done thereon, or of the leaving of it or return thereto, state-all fully.
'
W. µ-. LANGFORD, P?ff.
Depositions of witnesses prodnced, sworn, and examined the 25th day of .March, 186R,
at Walla Walla City, W. T., under and by virtue of a commission issued out of the
district com·t of the 1st judicial district, Territory of Idaho, in a certain cause therein
pending and at issue between the American Board of Commissioners for Foreigu Missions, plffs. , and James O'Neil, deft.
A. J. _C.AIN, of Waila Walla County, W. T.~ aged twenty-one years and upwa.rdti,
being duly sworn pe:t;suant to the directions hereto annexed and exam'ed on the part of
plffs., doth depose and say as follows, to wit:
•
Ans. to int. 1st. My name is A. J. Cain; age, thirty-eight years; by occupation, atty.
at law; and I reside in Walla Walla County, vV. T.
Ans. to int. 2nd. I became acquainted with H. H. ·Spaulding in Walla Walla Valley
• in 1859, but I have been acquainted with him by reputation since 1855.
Ans. to int. 3d. I am acquainted with the Lapwai or H. H. Sp::n rlding mission station.
This mission claim is located in Lapwai Valley, at the mouth of Lapwai Creek, and immediately upon the bank of Clearwater River, being included in the reservation laHds
_ made for the Nez Perces Indians, now included in the Territory of Idaho.
Ans. to int. 4th. I have no personal knowledge beyound.the existance of an old hewedlog building, mill-stones of a primitive char', and bearing apple-trees, and an old millrace, by which water had been taken from Lapwai Creek, w-hich I observed upon the
land alluded to in making my first visit to the Nez Perces Reservation, as Indian agent
for the Territory of Washington, in the year 1859. Common report amongst whites who
were in the country in 1ihe year 1848, and prior thereto, and the Indian tribes generally,
designated the buildings, mill-Rtones, apple-trees, and mill-race as the property of the
mission station, established and in the charge of H. H. Spaulding many years previous,
and abandoned when Indian hostilities commenced in this country.
Ans. to int. 5th. I have no personal knowledge of the abandonment; my knowledge
of Indian affairs, from being connected with the Indian service from 1855 to 1861, and
common report amongst both whites and Indians, satisfies my mind that he was compel'ed to leavet,he Nez Percescountry, and as fate as the year 1859, I, of my own knowledge, know that it was unsafe for Mr. Spaulding to attempt to occupy the mif,Riou claim,
which he desired to do.
·
,
·
Ans. to int. 6th. Mr. Spaulding visited me at Walla Walla Valley in the year 1859,
explain'g to me that J:ie desired ·to return and occupy this mission claim. I informed
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him it would be unsafe for him to do so, in view of the then existing state of feeling
amongst th.e Indians; that influential men amongst and of the Nez Perce tribe were
_claiming this mission claim as their own property, having appropriated it to themselves,
and objected to it being occupied by a:qy white man. In view of their rights, as they
under.:3tood them, I objected myself, as Indian agent, to the occupation of this land as a
mis!'-ionary station until I was officially notified that the rights of the missionary board
were recognized by the Government (this land being included in the Indian reservation)
and a more satisfactory state of feeling secured among the Indians themselves.
Ans. to int. 7th. I do; I located the agency buildings upon this land, and made use
of the old log building for agency purposes, for the benefit of the Government, being
au thorfaed to do so by the superintendent of Indian affairs of Oregon and W ashjngton atthat time. This mission claii;n was so occupied by me in 1860.
•
Ans. to int. 8th. In the year 1859 the Rev. Mr. Eells showed me a power of atty. to
him. from thA American Board of Missions, authorizing him to look after the mission
claims knqwn in this country as the Walker & Eells and Lapwai mission claims. The
Lapwai mission claim not being excepted in the reservation of lands for the Nez Perce
Indians, I informed him that without instructions from my superior officer I could make
no official recognition of the claims of the missionary board to the lands in question in
regard to the Walker and Eells mission claini, it not being included in any reservation
made by the'Government. I informed persons who desired to occupy it that it would
be better for them to select other lands to which there were no prior claims, apprehending that the Government, with a full knowledge of the facts, would confirm the title to
this land to the missionary board.
·
A. J. CAIN.
H. H. SPAULDING, after being duly sworn, answered the annexed inter'ogatories as
follows, to wit:.
Ans. to int.1st. My name is Henry H. Spaulding, jr.; age, twenty-nine years; a farmer
by occupation; and my residence is in Walla Walla County, W. T.
.
Ans. to int. 2d. I am acquainted with H. H. Spaulding. He is my father. I have
liVfid with him ever since I can remember. A part of the time he lived at the Lapwai
mission station till the winter of 1847 and '8. He left there, I think, in the month of
January or February, 1848. He then went to Oregon City, in Oregon. He then went
to Washington County, Oregon. He then moved to Lynn County, Oregon.. In 1859 be
moved from Lynn County to Walla Walla County, Territory of Washington. In the ·
winter of 1862 he moved to Lapwai mission stations, and lived tbere till 1865. He then
moved back to Lynn County, Oregon, and has lived there ever since. I mean by living
with him ever since I can remember, that I lived with him until the year 1~62, when I
became of age.
Ans. to int. 0d. I am acquainted with the Lapwai or H. H. Spaulding mission station.
This mission claim is situated and lying in Lapwai Valley, at the mouth of the Lapwai
Creek, and immediately upon the bank of Clearwater River, Territory of Idaho.
Ans. to int. 4th. I know that said -mission station was occupied as a mission station
prior to 1848. My father, H. H. Spaulding, occupied it as a mission station. He was
ju the servi~e of the American Board of Commissioners for Foreign Missions.
He was a
missionary, and had resided upon that station as long back as I can remember. I was
then nine years old. I could then, and do now, recollect back some several years prior
to 1848.
Ans. to int. 5th. The Rev. H. H. Spaulding left said mission station in either the month
of January or Feb., 1848. I think in the month of December, 1847, the Indians massacreed. Mr. Whitman at the Walla Walla station. We were all very much afraid that
we would all be killed likewise, and was fixing to fortify ourselves; but in the month
of ,January of February, 1848, I do not remember which of said months, a Mr. Ogden,
of the Hudson Bay Company, sent up from Old Fort Walla Walla for us, having bought ,
us from the Indians. They (Indians) claimed us all as captives, to wit: Rev. H. H.
· Spaulding, bis wife and four children, a Miss Johnson, a man by the name of Canfield,
a man by the name of Jackson, and Horace Hart; also a Mr. Crail!;; eleven persons in
all. We went down with Mr. Ogden's messingers to Old Fort Walla Walla, when Mr.
Ogden helped us out of the country to the Willamette Valley. The Nez Perces held a
council whether they should let us go or not. They finn'ly agreed to let us go. The
Indians was verry bad at the time, and said they would kill all the whites in the country. Ev'rybody was afraid and verry much excited .
.Ans. to int. 6th. Mr. Spaulding always told me, and others in my presence, that he
intended to come back and occupy the station as soon as it was safe; and about 1854 he
. tarted from home so to do, Lut found out it waf'I still dangerous from the Indians, and
returned home. In 1859 he started again to occupy said station, and brought his whole
family as far as the county of Walla Walla, on Touchet River, and the Indian agent, a
Mr. Cain, refused to let him occupy or go back upon said station claim.
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Ans. to 7th int. I know it has been occupied as an agency for the Nez Perce Indians.
Ans. to int. 8th. I know Mr. Spaulding bad prior to 1848 several buildings on said
statio~. He bad a grist-mill and a saw-mill ther~on in running order: l~aised whe~t
and corn and all kinds 6f vegetables. Had a bearmg orchard of several kmds of frmt
trees· a good deal of land fenced in, and that he claimed iL all in the name of the mission.' He had and kept a school there for the use of the Indians, with preaching every
Sunday.
·
HENRY H. SPAULDING, JR.
HoRACE HART, after being duly sworn, says, in answer to the annexed interrogatories,
ast'ollows, to wit:

Ans. to int. 1st. Horace Hart; age, fifty-six years; by occupation a farmer; and I reside
Walla Walla County, W. T.
Ans. to int. 2d. I am well acquainted with the Rev. H. H. Spaulding. I have known
him since 1834. I knew him .first in the State of New ¥ork. . He, about the year 1835
or 1836, crossed the plains and came to this countr_v to residei as a missionary sent by the
American Board of Commissioners for Foreign Missions. I next saw him in the fall of
1846, at the Lapwai mission station, now in the Territory of Idaho. I spent the winter
of 1846 with him at Lapwai station, and then I went to Willamette Valley, and came
back to Lapwai in August or September, 1847. Mr. Spaulding was still there, and I
. continued to reside with him there till Mr. Ogden got us away from the Indians, in January and Feb., 1848. Since then I have known him in Oregon and Washington Territory.
,
Ans. to int. 3d. I am acquainted with the Lapwai or H. H. Spaulding mission stat;ion.
I .first saw it in the year 1846. It is located in Lapwai Valley, at the mouth of Lapwai
Creek, on the bank of the Clearwater River, in the Territory of Idaho.
Ans. to int. 4th. I know Mr. Spaulding occupied said Lapwai mission station prior to
1848. I got letters from Mr. Spaulding, dated at Lapwai mission 1837 or the spring of
1838, stating he had located a mission station at Lapwai. I got after that about one
letter each ~nd every year, dated at the said mission, until 1846, when I came across
the plains and went to Lapwai, and found him there occupying the station. He cont.inned to occupy it until Jan. or Feb., 1848. (Witness was not positive which month
he left said station.) He was occupying it in the service of the American Board of Commissioners for Foreign Missions.
'
Ans. to int. 5th. He lelt the station in J ai;iaury or February, 1848. In December, r
think in the year 1847, the Indians at Walla Walla station, or, as some called it, Wallapto station, had massacred Dr. Whitman and nearly all the grown white persons at
said mission, and said they would kill all the whites at Lapwai and drive all of the whites
out of the country. Mr. Spaulding became very much afraid, and under the advice of
an Indian named ''James" and his band, who were-friendly, commenced to move upto
"James's" band of Indians, so he could aid Mr. Spaulding and the whites, and we all
commenced to build a block-house. All the Indians round and about the mission
appeared to be very hostile (James's band excepted)~ frequently coming into the hons~
and point arrows at any of us that was there. I expected ev'ry moment when we
should all be killed. Times . looked squally, indeed, but about this time, either iri
January or the fore part of February, 1848, a Mr. Ogden, a member of the Hudson Bay
Company, at Old Fort Walla Walla, bought Mr. Spaulding and all the whites a Lapwai,
except two Frel'.}.cbmen, and sent a letter to Mr. Spaulding to that effect. vVe then
all packed up in a hurry, and went down to Old Fort Walla Walla, and Mr. Ogden
helped us down the river in bis boats. We went direct to Oregon City.
know whether he did or not, but I
Ans. to int. 6th. Of my own knowledge I do
have beard he did, and was prevented by the Indian agent.
Ans. to int. 7th. I have beard so, but of my own know ledge I know not.
Ans. to int. 8th. When I came to Lapwai station, in 1846, Mr. Spaulding bad from
thirty to .fifty acres fenced and under cultivation, with a ditch to irrigate the land. He
.,raised wheat, corn, potatoes, and all kinds of common vegitab}es on said land. He had
quite a number of fruit-trees that bore fruit in 1846. He had houses, stables, &c., on
the place or station. He had a grist-mill and a saw-mill in good running order upon
the station. He was teaching the Indians to read and write, keeping a regular school
for the benefit of the Indians; also preaching nearly ev'ry Sunday.
HORACE HART.
C-;~mING EELLS, after being duly sworn, answered the annexed inter'ogatories as fol-.

to wit:
Ans. to int. 1st. l\iy name is Cushing Eells; about sixty years of age; by occupation a
minister of the gospel; and I reside in Walla Walla County, W. T.
Ans. to int. 2d. I am acquainted with H. H. Spaulding. I .first became acquainted
JOWS,

52

LANGFORD LAND CLAIM.

with him in Aug., 1838, at what is generally known as the Whitman mission station
in Walla Walla C~mnty, W. T.i then the Territory of Oregon. The next place I kne~
him was at tbe Lapwai mission station in October, 1838, where he resided 1or the next
nine years. During these nine years I corresponded with him and met him frequently at
an'u·a1 meetings at the different mission stations of the Oregon mission of the American
Board of Commissioners for Foreign Missions.
Ans. to int. 3d. I am acquainted with what is known as the Lapwai mission station,
or, as some called it, Mr. Spaulding's mission station. It is located on the on tlte Clearwater River, at the mouth of Lapwai Creek, now the Territory of Idaho.
Ans. to int. 4th: I know Mr. Spaulding occupied the Lapwai mission station prior to '
the year 1848. Of my own knowledge he was occupying said station in the year 1838.;
also in the year 1839. I was there after 1839 and prior to 1848, at two other different times
(the date of said times I cannot remember now), and Mr. Spaulding was occupying said
mission station at said visits. Mr. Spaulding was occupying said station as a mission
station, and by the authority of the Ameri, an Board of Commissioners for Foreign Missions. Why I know he occupied it by said authority aforesaid is, I know by the published statements of said missionary society and their correspondence and the correspondence of these statements with my own appointment and instructions as a missionary of said society, together with all our relations here as missionaries.
Ans. to int. 5th. Ofmy own knowledge I do not know when he left said station, but
I know by letters that he did leave said station in the winter of 1847-'8, in conse,q uence
of the massacre of Dr. Whitman ·aud others, and through fear of the Indians.
Ans. to int. 6th. Between the years 1848 and 1859 I met Mr. Spaulding in Oregon
many times. In his conversations with me, as a former co-missionary laborer, the impression was firmly made upon my mind by him that he was earnestly desirous of returning
and resuming bis former labors at Lapwai station. In 1859 I came to Walla Walla and
saw Mr. Cain. Indian agent then stationed at Walla Walla, and informed him that the
American Board of Commissioners for Foreign Missions had a claim of six hundred and forty
acres of land at the Lapwai mission station. We talked of the matter freely. I wanted
him to understand distinctly that said missionary society desired their claim to be acknowledged and respected. I know that in 1860 Mr. Spaulding told me that Government officers refused to let him return to said station to resume bis labors as a missionary. I was at that time an agent of the said society, having a full power of attorney
from the said society to take charge of any and all property belorn!ing to said society and
to execute deeds in their behalf.
Ans. to int. 7th. I know 1.hat the Indian agent, Charles Hutchins, esq., occupied said
station as an agency in 1862. I _w ent up there with a surveyor to survey said mission
station and establish the metes and bounds thereof: but was not permitted so to do by
Mr. Hutchins.
Ans. to int. 8th. After 1S38 and during 1838, Mr. Spaulding had a house on said station, and afterwards, at tbe two visits I have before spoken of, I know he had a mill
and was improving the station, and in 1842 I saw 2,200 pounds of flour unloaded from a,
pack-train at Dr. Whitman's station in Walla, Walla that was made at said mill, and I
fully believe it was made there.
Cusn1 ' G EELLS.

W A8HINGTON, County of Walla Walla, ss:
Be it remembered that, in pursuance of the annexed commission, issued out of the
hon. Unit.ed States district court, 1st judicial district, Territory of Idaho, on the 19th
dayofNov., A. D. lH68, personallyappearedA. J. Cain, H. H. Spaulding, HoraceHart, and
Cushing Eells, persons named in said commission, and witnesses in behalf of the American Board of Comrniesioners for Foreign Missions, plff., and Jas. 0. Neil, deft., before
me in said county, who, being dully sworn by me to tell the truth, the whole truth,
and nothing but the truth, answered the annex~d interrogatories as shown in the above
answers; and I do hereby certify that said witnesses in the for'going, depositions was
taken hefore, as follows, to wit: That of A. J. Cain, March 30th, 1869; that of H. H.
Spaulding, March 31st, 1869; that of Horrace Hart, March 31st, 1869; and that of Cushing Eells, April 1st, 1869; that said depositions were reduced to writing hy me, and
and that I carefully read each inter:ogatory to each of said and and above-named witnesses answered as stated in said depositions respectively, and when completed was by
m~ carefully read to said witness, and being by him corrected, as s_h own by interline"'
at1ons, was by them each respectively subscribed to in my presence, no attys. being
present.
In witness whereof I hereunto set my hand this the 1st day of April, A. D. 1869.
.
W. P. HORTON,
Justice of the Peace and Commissioner ,
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ExH1B1T B.-ALIAS

No. 2.

In the district court of the first judicial district of Idaho TerritorJ;, in and for Nez
Perce County.

The people of the Territory of Idaho to the sheriff of Nez Perce County, greeting:
Whereas on the 9th day of October, A. D. 1869, \V. G. Langford, plaintiff, recovered
a judgment in the said district court of the 1st judicial district of Idaho Territory, in
and for Nez Perc6 County, against Robert Newe,l, defondant. for the possession of certain premises in said judgment and decree, and hereinafter more particularly described,
~ appears to us of record; and whereas the judgment-roll in the action in which said
judgment was entered is filed in the clerk's office of said court, in the city of Lewiston
and county of Nez Perce, and the said judgement was entered of record in said clerk's
office in the said ,city and county on the 16th day of October, A. D. 1869: Now, there- •
fore, you, the said sheriff, are hereby commanded and required to place the said W. G.
Langford in the quiet,and peaceable possession of the lands and premises in said jud~ment and decree described, as follows, to wit:
''Commencing at south side of Clearwater Rivei', at a point three hundred yards b~low where the qiiddle thread of Lapwai Creek empties into said river at low-water mark
in said Clearwater River, running thence up the south side of Clearwater River at lowwater mark six hundred yards, running thence south two hundred and fifty yards,
thence southerly to the southeast corner of the unfinished stone church, a building partly
finished, thence west three hundred yards to a point, thence in a straight line to the
place of beginning i and commencing at said corner of said church and the point three
hundred yards aforesaid, and continue the lines from each of said points up said Lapwai
Creek, along the foot-hills on each side of said creek, in a southerly direction along the
meanderings of said foot-bills a sufficient distance to embrace in the whole trac:t six
hundred and forty acres; then run a line from each end of the last-named lines, which
shall be opposite each other, directly towards each other, so that they will meet and
then form one st:-aight line.''
And make return of this writ within sixty day~ after your receipt hereof, with what
you have done endorsed hereon.
Witness the Hon. W. C. Whitson, judge of the 1st judicial district of Idaho Territory,
in and for Nez Perce County, this the 22d day of January, A. D. 1875.
Attest my hand and the seal of said court the day and year last above written.
H. SQUIER,

[SEAL.]

.

Gierk.

Received the within writ on the 22d day of January, A. D. 1875, and found the within plaintiff in quiet and peaceable possession of the within-described premises. Subse, quently an attempt was made, and is now threatened, to forcibly dispossess J?laintiff,
rendering bis present possession not altogether peaceable.
Dated Mcb. 20th, 1875.
EZRA BAIRD,

Sheriff.
Filed Mch. 20th, 1875. ,
H. SQUIER,

Clerk.

De'f!osition of Warren P. Hunt, for claimant, taken at Lewiston, -Idaho, on tlte 8th day of
July, A. D. 1875.
Claimant p. p. Defendant's counsel, Thomas H. Brents.
First .~eneral interrogatory by the commissioner. Please to state your name, your
?~cupat1on, yo?r age, your place of residence the past year; whether you have any, and,
11 any, what, mte~est, direct or indirect, in the elaim which is the subject of inquiry, ,
~nd whether, and m what degree. you are related to the cJaimant.-Answcr. My name
is Warren P. Hunt; occupation, auditor and recorder of deeds for the county of Nez
/ Perce, I._ '1~.; age, thirty-ni~e years; place res~dence the past year, Lewiston, I. T. I
have no rnterest whatever m the matter of rnqmry, and am no relation to the claimant.
Examination-in-chief by the petitioner:
Question 1. Sta~e whether, as register of deeds of Nez Perce County, Idaho Territory,
you have ever registered a deed from the American Board of Foreio-n
Missions to Will•
0
iam G. Langford.-Answer. I have.

ot
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Question~2. Have you a copy of that deed so registered?
(Objected' tp by def'ts' counsel as immaterial.)
Answer. I have.
Question 3. Will you mark said copy "A;" and make it a part of your deposition?
(Counsel for th~ United States objected to the introduction of said copy of said deed,
because the same 1s not properly authenticated; because the same does not describe the
focus in quo, and is ·not shown to be a•conveyance· thereof'; because the ,same is notsbown
to have been executed by said corporation grantor, or by its authority; beca,use the estate of said c9rporation, as appears from the petition in this case, was a trust-estate for
missionary purposes alone, and was not assignable; and because the same is not shown
to be the best evidence within reach of the petitioner.)
Answer. I will, and hereby do.
.
Question 4. Have you carefully examined the original deed and compared it with the
said copy marked "A," so as to be certain that said copy is a lull, true, and correct
copy of the original deed, acknowledgement, and certificates thereto .attached?
(9bjected to by def'ts' counsel as immaterial.)
Answer. I have, and know it to be a true copy.
Second general interrogatory by commissioner. Do you know of any other matter
relative to the claim in question? If so, state it.-Answer. I do not.
W. P. HUNT.
Sworn to and subscribed before me this 8th day of .July, 1875.
H. 0. ADAMS,

United Sta,tes .ComrMssio1ier.

A. -QUITCLAIM.

Know all men by these presents, that the American Board of Commissioners for Foreign
Missions, a corporation by law established (having its offices of direction and business at
Boston, in the county of Suffolk, and Commonwealth of Massa~husetts), in consideration
of the sum of five hundred dollars paid by Wm. G. Langford, the receipt-whereof is her.eby
acknowledged, does hereby remise, release, and forever quitclaim unto the said Lang_ford the following-described tract of ]and known and described as follows, to wit : All of
that piece or parcel of land heretofore occupied as a missionary station by the missionaries of the said board of missions, and situated on the south side of Clearwater River
, and. on each side of the Lapwai Creek, lying and being within the boundaries of the country occupied by the Nez Perc6s tribe of Indians,and described as follows, to wit: Coinmencing at a point at the margin of Clearwater River, on the south side thereof, ,. hich is
three hundred yards below where the middle thread of Lapwai Creek empties into_said
river; run thence up the margin of said Clearwater River at low-water mark, nine bun~
dred yards, to a point; run thence south two hundred and fifty yards to a point; thence
southwesterly in a line to the southeaRt corner of a stone building partly :finished as a
church; thenc!; west three hundred. yards to a point; thence from said point northerly
in a straight line to the pomt of beginning; and also the adjoinini;i: tract of land laying
southerly of said tract, on the south end thereof, commencing at the said corner of said
church and at the point three hundred yards west thereof, and .run h line from ear.b of
said points, one of said lines running on the east side and the other on the west of
said Lapwai Creek, along the foot-hills of each side of said creek, up the same sufficiently
far so that a line being drawn east and west to intersect the aforesaid lines shall embrace
within its boundaries, together with the first above-described tract of land, a sufficient
quantity ofland as to include and comprise six hundred and forty acres:
Together with all and singular th~tenements, hereditaments, and appurtenances thereunto belonging, or in anywise appertaining; and also all the right, title, interest, pos•
session, claim, and demand of the said party of the first part of, in, or to the said premises and every part and parcel thereof, with the appurtenances:
To have and to hold the above-Jeasecl premises, with all the privileges and appurtenances to the same belonging, to the sajd Langford. his heirs and assigns, to his and their
use and beboof'forever. And the said American Board of Commissioners for Foreign
li1-issions, for itself, its succe$sors and assigns, herehy covenants with the said Langford.,
his heirs and assigns, that the premises are free from all encumbrances made or suffered
by it or under its authority, and that it will, and its successors and. assigns shall, warrant and defend the same to the said Langford, his heirs and assigns, forever, against the
lawful claims and demands of all persons claiminµ; by, thronJ;?;h. or under the said
Ame1-ic-an Hoard, hut again!-lt none other.
·
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In testimony whereof the said American Board of1C0mmisssi0ners for Foreign Missions
Th e American has hereunto set iLs_com_m~n seal, aud has also caused_ the_se
Board of Commissioners preseats to be subscribed m its behalf by Lang<foa S. Ward, its
for Foreign Missions.
treasurer (the officer designated by the charter of the said corlSlO.
poration to the authenticate its de~ds, and dnly authorized
hereunto), this fourteenth day of FehruaTy, in the year of our Lord eighteen hundred
and sixty-eigh1,. ,
'
'

"' * *

.

•

LANGDON S. WARD,

\ Treasurer of the Arn. Board of ComR. for For. llfiss'ions.

Signed, sealed, and delivered in presence ofC. W. STUDLEY.
JOHN P. LOVETT.
COMMONWEALTH OF MASSACHUSETTS,

County of Suffolk, City of Boston :
On this fourteenth day of February, A. D. 1868, personally appeared before me, a judge ,
of the superior court of the Commonwealth of Massachusetts, to me personally known
to be the individual whose name is subscribed to the foregoing instrument as the treasurer of the American Board of Commissioners for Foreign Missions, and who acknowledged to me that he executed the same as the treasurer of said corporation, for ~nd in
behalf of and in the name of said corporation, as its free and voluntary act and deed for
the uses.and purposes therein mentioned in pursuance of direction of said corporation,
by signing the same as treasurer thereof, and affixing thereunto its corporate seal.
In witness whereto I have hereunto set my hand and caused the seal of the court to
be affixed the day and vear above written.
[TH.E SUPERIOR COURT.]

SETH AMES,

CMef-Ju,stice Superior Court.

'

COMMONWEALTH OF MASSACHUSETTS,

Suffolk, ss., Superior Court :
I hereby certify that Seth Ames was, at the date of the within attestation, the chiefjustice of said court within and for said Commonwealth, duly. commissioned and sworn;
that due faith and credit are and ought to be given his official acts; that he is duly authorized to administer · oaths and take acknowledgements; and that his signature is
genuine.
Witness my hand and the seal of said court, at Boston, in said county and Commonwealth, this fourteenth day of February, A. D. eighteen hundred aQ.d sixty-eight.
[ THE SUPERlOR COURT SEAL.]
.
J os: A. WILLARD,
Clerk.

Deposition of M. T. Chambers, for claimant, taken at Lewiston, Idaho, on the 8th day of
July, A. D. 1875.

Claimant p. p. Defendant's counsel, Thomas H. Brents.
First general interrogatory by .the commissioµer. Please to state your name, your oc~upation, your age, your place of residence the past year; whether you have any, anti,
1f any, what, interest, direct or indirect, in the claim which is the subject of inquiry;
and whether, and in what degree, you are related to the claimant.-Answer.
My name
1
is M. T. Chambers; occupation, carpenter; age, forty; place of residence the past year,
Lewiston, Nez Perce County, I. T. I have no interest in the subject of inquiry, and am
not reated to the claimant.
·
Examinatioa-in-chief by petitioner in person:
Question 2. Are you acquainted with the Spalding mission claim? Ifyes, describe its
localitv, arnl how long you have been acquainted with it.-Answer. I am ncqnainted
with the Spalding mission claim. It is located at the mouth of Lapwai Creek, on Clearwater, and I have been acquainted with it near five years; it will be five year~ in August .
next.
.
·
, ·
Question 3. . Can you estimate what the use and occupation of said claim has been
worth per annum since you have known it?
(Objected to by counsel for the deft., because witness is not shown to be competent to
express an opinion fa relation to said matter.)
.

·
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Answer. I can answer that indii:ectly, I suppose. I could make an estimate of what
I think it would be worth. It would take me time, however, to figure on it.
Question 4 .• Couid you make an approximate estimate without figuring npon it?
(Objected to by defendant's counsel as above.)
Answer. No, I could not.
Question 5. Please make your cstima,te and state the result.
(Objected to by defendant's counsel for the reason above stnted, and because witness
is riot shown t.:> have the data from wbi£h to make such estimate.)
Answer. I have made ri:J.y estimate, and the result is that it is worth six thonsand and
fiva hundred per annum.
Question G. Do you know who was in possession of those premises from February 8,
1875, to June 11 of the same year? Ifso, state.
(Objected to by defendant's counsel as immaterial and irrelevant.)
Answer. W. G. Langford.
Question 7. Do you know of the United States occupying said premises at any time?
If -yes, state what you know about it.-Answer. I know that the United States Indian
agent has occupied the premises. I was employed by United States Indian Agent
Whann the 15th of August, 1869, and remained on the Lapwai till May, 1870. I was
then sent to the Ramai post, and remained as an employe under D. M. Sells and J. B.
Monteith, agents, until the first of December, I think it was, 1872.
Question 8. You say you were employed on Lapwai. Explain what you mean,
whether you were near these premises or elsewhere on the Lapwai.-Answer. I was at
the agency, on what is know as the mission claim.
Question 9. Did you visit 5i'tid claim during the last five years so as to know who occupied it ?-Answer. I have been there frequently during the last five years. It bas
been occupied by John B. Monteith, Indian agent, and D. M . Sells, Indian agent.
Cross-examination by Thomas H. Brents for the United States:
Ci·oss-question 1: Give the boundaries of the Spaulding mission claim of which you
have spoken.-Answer. Commencing three hundred yards below the mouth of Lapwai
Creek, runnin_g up the Clearwater River, along its bank at low-water mark, six hundred
yards, thence south two hun Ired and fifty yards, thence southerly to·the corner of the
old stone.church, thence westerly three hundred yards, thence to the place of beginning;
commencmg at the corner of the old stone church and a point three hundred yards west
, of the old stone church, and following tbe meanderings of the foot-hills of the Lapwai
Creek far enough to include six hundred and forty acres.
Cross-question 2. Is that place inclosed by fence or otherwise ?-Answer. It is inclosed by fences and ditches both.
. Cross-question ;1. Do these fences and ditches follow the boundary-line of the place as
described by yon ?-Answer. They do, with the exception ofJanes and ground nsed as
thoroughfares and wagon-roads.
Cross-question 4. What kind of fences ?-Answer. Posts and lumber principally.
Cross-question 5. Is there a fence or ditch from the point where the boundary-line
leaYes the Clearwater, three hundred yftrds above the mouth of the Lapwai, to the point
two hundred ancl fifty yards south of that? lf so, state what kind.-Answer. Not the
whole distance. There was a fence, but it has decayed and been taken away. It was
made out of posts, slabs, and lumber mixed; a little of everything.
Cross-question 6. When was it removed ?-Answer. It has been gradually disappearing for several years. Some of the remains of the fence still remain on the ground.
Cross-question 7. When did you first see it ?--Answer. The 17th of August, 1869.
Cross-question E. Did it follow the boundary-line as given by you ?-Answer. I think
it was somewhat on the outside of the boundary-line.
Cross-question 9. How far?-Answer. From one to three rods.
Cross-question 10. Was it parallel with that line?-AnRwer. Not exactly; being the
farthest away at the southern end of the line.
Cross-question 11. Is the old mission building constructed and occupied by Spaulding
within the boundaries of the mission claim as given by yon '?-Answer. The one now
standing is not.
Cross-question 12. From the point two hundred and .fifty yards south of Clearwater,
what is the c urse of the boundary-line to the stone church ?~Answer. I do not know
the vaTiations, but it is in a southerly direction.
Cross-question 1:3. Is it east or west of a southerly course ?-Answer. EaRt.
Cross-question 14. Was there ever any fence along its course to the stone church?A nswer. There is a fence now, just outside of the line, to within seven or eight ro<'ls of
the stone church.
Cross-question 15. Is it parallel with the line ?-Answer. Very nearly.
Cross-question ]6. When and by whom was that fence constructed '?-Answer. I clo
uot know.
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Cross-question 17. How long does it appear to have been standing?-Answer. It
would be hard to tell. From appearances it has been constructed ten or :fifteen years.
It bas been repaired several times.
•
Cross-question 18. How far from the top of the bank of the Lapwai is ·the point three
hundred yards west of the stone church ?-Answer. It is immediately on the top of the
hank or bench of the creek.
Cross-question 19. Drawing a line from that point directly to the point of commenc~ment three hundred yards betow the mouth of, the Lapwai, will it leave, the United
State; Indian agent's office within the boundaries of the claim ?-Answer. It does not.
Cross-question 20. From the point three hundred yards west of the stone church, bow
far and in what direction are the nearest foot-bills ?-Answer. About fifty yards; about
~~~~
.
.
Cross-question 21. Is there any fence from that point last mentioned up the Lapwai,
along those foot-hills ?-Answer. The fence does not commence at said point; the road
is between that and the fence. The fence continues .along up the valley, far enough
from the foot-hills to allow of the road going between it and the foot-hills for over two
miles, being cut off at intervals by the crossing of Janes.
Cross-question 22. Is there any fence on the opposite side near the stone church following the meanderings of the foot-hills south ?-Answer. There is no continuous fence.
There ·a re fields fenced in all along up the valley.
Cross-question 23. When, by whom, and for what purpose were those fences constructed ?-Answer. They were constructed at different times, by the United States Indian agents, for the use by the Indians and the agency in ·about equal proportions.
Cross··q uestion 24. What is the average width of the Lapwai Valley ?-Answer. It will
average four hundred yards easy enough.
Cross-question 25. From whom did you obtain or bow did you obtain the boundaries?--,Answer. Partially from the judgment of the court and partly from helping to retrace
lines according to the field-notes of the original survey.
Cross-question 26. How did you estimate the rental value of the place at $6,500?Answer. By taking each piece of property and putting a fair estimate as to what it would
'
be worth annually.
: Cross-question 27. Please to do that.-Answer. Saw and grist mill, at $2,500 a year.
Dwelli11gs: the Jong house on the bank of Clearwater, occupied by Sherwin and Whitman,
worth $240 a year; also one house, occupied by Hawk & Montgomery, $120 a year; also
one dwelling-house, occupied by Swank, $120 a year; also one dwelling-house, occupied
by the ~cbool-teachers, $120 a year; hospital, $180 a year; school-house, $300 a year;
blacksmith-shop, $100 a year; carpenter-shop, $100 a year; two barns, $300 ,a year; use
of land, $2,000 a year.
Cross-question 28. When and by whom were these buildings constructed ?-Answer.
Some of them, I know, were constructed under the orders of the United States Indian
··
agent since 1869.
. Cro~s-question 29. What ones ?-Answer. The school-house, which, I think, was :finished m 1872; the hospital, I think, :finished in 1874; one barn, that was also completed
in 1874, ! think.
Cross-question 30. Were those buildings rentable for any other purpose than that of
agency purposes ?-Answer. I think that thev 'were all rentable.
Cross-question 31. For what purposes could they have been rented ?-Answer. For
mechanical purposes, business purposes, and dwellings.
·
~ross-question 32. What inducements were there for persons to go there ?-Answer.
Bemg the only water-privilege in the country adapted to machinery and manufacturing.
<;ros_s-tiuestio~ 3:t Are there any other settleme.nts immediately surrounding the Lapwai m1ss1on claim ?-Answer. As close as they can get for the line of the reservation.
Cross-question 34. How many settlers are there within a circle o five miles therefrom ?-Answer. 1'here are only .three settlers within :five miles.
Cross-question 35. What is the nearest market for produce ?-==-Answer. The nearest
market for pr?duce would be the garrison, three miles from the agency.
Cro~s-q ue~tlon ::i6. How many acres of land of that place are in cultivation, beside
what 1s cultivated by the Indians ?-Answer. About twenty-five or thirty acres.
. Cross-question 37. How many acres do the Indians cultivate ?-:Answer. I should
Judge about a hundred and fifty acres.
Cross-question 38. Do you know about what land that distance from Lewiston rents
for per acre ?-Answer. No; I do not.
Cross-question 39. How much lumber has the saw-mill made within the last five
years ?-Answer. I don't know.
Cross-question 40. How much flour has the grist-mill ground within that time ?-Answer. I don't know .
. ~r?ss-q°:est_ion 41. Do you know of any hol!ses or buildings of any sort renting in that
v1c1m ty w1thm the last six· years ?-Answer. I do.

,
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Cross-question 42. State what ones, and when, and for how mnch they reuted.-Auswer. The buildings before described by me. The long house wa: rented to Whitman
and Sherwin, and other buildings heretofore described to other parties; lrnt I do 11ot
know what the rent was.
·
Cross-question 43. Do you know what property has rented for in that vicinity in the
last six vears?-Answer. I do not.
·
• Crnss-question 44. How long have you be~n employed by the petitioeer, and in what
capacit(t-Answ:e~. Prom the 8th day of February till the 11th day of" ,June, 1875, as
agent for the petitioner, to hold, occupy, :md farm t.he premh,es, the l,efore-mentioned
mission claim.
Cross-question 45. Who put you in possession ?-Answer. William G. Langford.
Gross-question 46. What compensation were you to receive from Mr. Langford for your
services as such agent?-Answer. We never had any definite understanding.
Cross-question 47. Have you had any settlement with him for those services ?-Answer. I have not.
Cross-question 48. Was not your compensation to depend upon the allowance of his
claim by the Government ?-Answer. It was not. There was no such unrlerstanding.
Cross-qllf~stion 49. How was he to compensate you ?-Answer. We had no understanding in regard to it.
Cross-question 50. Is not the building in the possession of which Mr. Langford placed
you last February, and which you occupied for some time subsequently, outside the
boundaries of bis claim, as described by you ?-Answer. It was.
Cross-question 51. Name the three settlers five miles from the mi.ssion, claim.-Answer. John A. Miller, Nate Tahat, and Pr.a nk Evara.
·
Redirect examination by the pet.iti_oner:
Question 1. When did you first find the boundary, as heretofore described, and the
locality of the old mission-building, which you say is outside of the line, and the building that you say is outside of the line which I put you in possession of, in relation to
satd description ?-Answer. Not until the lines were retraced by Mr. True; alJout the
latter part of March or the 1st of April, 1875.
·
Question 2. You say that you start at a point three hundred yards below the mouth
of Lapwai Creek. · State whether said point is three hundred yards below where the
mouth of the Lapwai now is, or three hundred yards from where the mouth of the Lapwai ·was in 1869.-Answer. Where it is now.
Qu_e stion 3. Then, starting from the point aforesaid and running up Clearwater six
hundred yards, thence running southerly the way you before described, how far and in
what direction i::; the old mission-house, which you say is now standing, from the mission claim ?-Answer. Perhaps one or two feet east of the east.em line of the claim.
Question 4. If you run the line nine hundred yards instead of six hundred up Clearwater; and in other respects in the same directions as formerly described, would the
claim thus embraced be of greater or less value than it would bounded as heretofore
described.
(O~jected by defendants' counsel as irrelevant.)
Answer. Greater value.
·
Question 5. Consideri11g that line nine hundred yards, would the rental value of the
claim thus embraced be greater or less than that of the former description?
(Objected to by defendants' counsel as irrelevant. )
Answer. It w9,uld be greater.
.
.
Question G. When you found, by retracing the lines, that the house I first put you in
possession of was outside of the lines thereof, did you move inside of the lines?
(Ohject,ed to as irrelevant and leading by defendants' counsel.)
Answer. I dicl.
Question 7. Y ~u speak of the old mission-house now standing. If there are any other
mission imprnvements that are now on the claim, as you have described it, state what
they are anrl how they are located.
l 1Jbjected to by defend.ants' counsel as not within the scope of re-examination.)
Answer. Orchard, situated immeiliately west of the building. There is an old millrace, and the mill-stones laying at its mouth, , outhwe. t from the orchard. There is also
Jruit-trees and signs of old mission-buildings, or s:iid io be mission-buildings, farther up
the valley, about a miie and a half, on Lapwai Creek.
Question 8. Exterior to the lines of the claim as they run up Lapwai Creek, state
whether land is valuable for any purpose, is level, or is abrupt hills or bluffs.
(Objected by defondantc-;' counsel as irrelevant and leadin~.)
Answer. I would not consider it very valuable, being principally abrupt bluff.c-; and
uneven ground.
Question 9. Inside of the lines what kind of land is it?
(Objected to as not proper re-examination by defendants' counsel.)
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.Answer. Principally number one land.
Question 10. If you know, state what kind of produce could be ·aised ou that lan9.
(Objected to by defendants' co~nsel as above.) .
.
Answer. I have seen wheat, ·oats, corn, potatoes, and many kinds of vegetables raised
with good success.
.
·
.
.
Question 11. Have you sufficient expenence and knowledge of 'land and its productiveness to tell whether said land would raise good timothy and other kinds of good
hay?
(Objected to by defendants' counsel as a matter in chief only and leading.)
Answer. I consider I am a judge.
,
Question 12. Row much do you think would be an average crop of timothy-hay per
acre on that land?
·
.
(Obje<;ted to as incompetent and improper on re-examination py defendants' counsel.
Answer. About two tons to the acre.
Question 13. What would be about the probable cost of putting in timothy on said
land per acre?
•
(Objected to on grounds last stated by defendants' counsel.)
Answer. About $5 per acre.
·
Question 14. ,Do you know wh~t has been about the average price of timothy-bay per
ton in the vicinity of said claim since 1869? If so, state.
(Objected to as eliciting only matter in chief by defendants' counsel.)
Answer. I don't know.
Question 15. In saying that those buildings are rentable, did you say it upon the hypothesis that a private party had possession of that claim, or that it was held by the United
States as an Indian agency ?-Answer. Tha_t if it was held by a private individual.
Second general interrogatory by the commissioner. Do you know of any other matter relative to the claim in question? If you do, state it.-Answer. Nothing more that
.I can think of now.
'
'
M. T. CH.AMBEJ;tS.
Sworn to and subscribed before me this 9th day of July, 1875.

H. D . . AD.AMS,
United States Com1nissioner.

Deposition of Charles Carlton, for claimant, taken at Lewiston, Idaho, on the 9th day of July,
A. D. 1875.
Claimant p. p. Defendants' counsel, Thomas H. Brents.
First general interrogatory by the commissioner. Pl~ase to state your name, your occupation, you age, your place of residence the past year; whether you have any, andJ if
any, what, interest, direct or indirect, in the clai.m which is the subject of inquiry; and
whether, and in what degree, you are related to the claimant.-Answer. My name is
C4arles Carlton; occupation, farmer and riverman; place of residence the past year, at
my ranch, four miles from Lewiston; I have no interest whatever in the claim of petitioner, and am no relation to him; age, forty-six.
·
Examination-in-chief by petitioner in person: ~
Question l. State, if you know,· the location of the Spaulding mission claim, and if
you have lived in the vicinity of the same; and, if so, how long?-Answer. I am acquainted with the Spaulding mission clarim; lived on it a year in 1862; and have resided
within eight miles of it ever since.
1
Question 2. Have you been on said premises since 1862; and, if so, how frequently
have you been there, and for what purposes?-Answer. I have been there during summer time once and twice a week ever since I have been in the country, rafting logs,
wood, and lumber; that is, during the rafting season, which commences in March and
lastR, generally, to the middle of July.
. Question 3. Besides the rafting business, have you been there on any other business durrng that time?-Answer. I have been there in the fall running lumber to Lewiston; b'a d
contracts plowing, building houses, running lumber to Lewiston for the agency; bran
for Captain Williams, vegetables for Frank Evara; have boarded with old man 8pauldrng; always made it my home either with him or at Heale's when I was there since the
first winter; the first winter I had a camp there. I have been requested by Monroe and
Hale to look after the amount of wood used by the Government from · the boom near
t.here, and have frequently been there on that business during the last five years, or
since Captain Sells became agent.
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Question 4. Have you been in the lumber ·and saw-mill husiness in the vitinity of
said place?-A.nswer. I have_been in the lumber business, and furnished logs on shares
to the saw-mill at the agency, and tp Chapman's mill, and am acquainted with the value
of logs and lumber, and have been since 1862.
•
,
Question 5. Have you ever furnished logs for the mill on the 'mission claim, and
taken lumber therefrom to market? and, if yes, state the time, place, and circumstanres. Amiwer. I have furnished them to G. W. Anderson in tbe fall of 1862 and the spring
of 1863. I sold t:hose logs to Mr. Anderson for ,}15 per thousand, laying at the mouth
of the Lapwai.
. (This part of the answer is objected by defendants' counsel as irrelevant and irreaponsive to the question.)
.
I rafted and run the lumber into Lewiston, sold the same and collecfud the money, I
think, for $10 a thousand; sold the lumber for $90 a thousand.
(Defendants' counsel interposes the same objection, and to all statements rel:ttive to
prices prior to 1868.)
Question 6. How many foet of logs did you furnish on that occasion ?-Answer. Between seventy-five and a hundred thousand.
Question 7. How long did ittake the mill to cut them into lumber?:-Answer. When
they sawed they claimed they cut about one thousand feet per day.
Question 8. Have you furnished logs since to the agency'!-Answer. I have; every
year till this year.
Question 9. Have you been conversant with that mill and what it was capable of doing since 1862?-Answer. I have. .
·
·
,,
Question 10. Have you been acquainted with the price of logs and lumber since 1862 ?Answer. I have.
Question 11. From your knowledge of those prices, can you form an estimate of what
the use of said mill would be since 1862 per annum ?-Answer. I can form an estimate
during what time the mill could run. · It can not run all the year.
•
Question 12. State your estimatP, of the value of the use of said mill during the time
it can run in each year.
·
(Objected to by defendants' counsel as incompetent.)
Answer. Y.earsago it was worth a great deal n").ore than it is •now. Sometimes lumber
is worth more than at others, and for the last two years I don't know about it; haven't
been about t,here much; they have had new machinery in it the last two years. I
would have been willing to pay for the use of the mill a thousand dollars a year.
Question 1:J. Are you aequainted with the business of farming and gardening on said
mission claim and in this vicinity?-Answer. I am.
Question 14. How long have you been so acquainted ?-Answer. Since the.spring of
1863, as regards the mission claim, and as to my own ranch, in the vicinity of Lewiston,
since 1864 and 1865.
Question 15. Are you acquainted with the general price of products of farming and
gardening since 18(12, in the vicinity of said mission claim ?-Answer. I am.
Question 16. Are you acquainted with the character of the soil on the said mission
claim ?-Answer. I am as much as any man could be who never farmed on it. I have
pa5sed over it and seen the stuff growing there.
.
Question 17. Is land on the mission claim productive land; fertile or otherwise?
(Objected to by defendants' counsel as leading.)
Answer. According to my judgment it is the best land on that mission claim that
there is in this Territorv.
Question 18. Have you any special knowledge as to what any part of that claim has
produced and what the products sold for? If so, state.-Answer. Yes; I have known
of some stuff that was raised on it, and sold it 'here in market, in Lewiston, in 1863.
There is said to be about two acres of the ground cultivattd by Frank Evara, and the
products of it sold for somewhere about eight hundred or a thousand dollars; do not
recollect just about what it was. I have it all down on my book at home.
('J.'his answer "\YUS objected to by defendants' counsel as irrelevant.)
Question rn. Have you a ranch; and, if so, about how far is it from the m1ss1on
claim ?-Ans~ver. I have a ranch about between six and seven miles from the mission
claim.
Question 20. Have you any ]and upon your ranch similar to the land on the mission
claim ?-Answer. I have; the garden part of my ranch , about six or· seven acres.
Question 21. Do you know of any l::tnd in the vicinity of your ranch or said mission
claim renting?-Answer. I rented mine last year, and could have rented it this year.
Question 22. If.you_ know, state what such land in said vicinity rented for per aere.Answer. Last year mrne brought me , 700, rented on shares. This year I was offered
$600 for the same piece of ground, and would not rent it; which w<rnl<l he ahout a hundred dollar p r acre for t.lw garden part or my ran('h.
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Question 23. Would this land on the mission claim produce good timothy-hay?
(Objected to by defendants' counsel as leading.)
Answer. Parts of it won Id. The wet land, about one-fonrth of the claim, would pro•
duce good timothy without irrig;ation.
Question 24. About how much would it produce per acre ?-Answer. I should think
about two ton, or two ton and a half. I am not much of a hay-maker. That is my
judgment.
·
.
.
.
Question 25. Do youkuow whether there bas been a market for timothy-bay m the
vicinity of said claim since 1862? If so, state what you know about it-.-Answer.
There has been a market, to my knowledge, since 1863, and the price ha.s ranged from
$50 down to $24 per ton. Twenty-four dollars is the lowest that I have ever known it
to be.
.
, ,,,
Question 26. From your knowledge of the mission claim and markets surrounding it,
what would you estimate the same worth per annum for farming and gardening pur•
poses since you have known it?
(O°Qjected to by defendants' counsel as incompetent.}
Answer. That is a pretty hard question for me to answer, bµt if I am oblige<! to answer
it, I should say that it is worth from $2,500 to $:~,000 a year.
Question 27. Has the orehard been suclr that, had it been in the possession of a private owner since 1862 it would :µave been of any value?
.
(Objected to as leading, inconipetent, and irrelevant by defendants' counsel.)
Answer. I should think it would be valuable according to the amount of fruit, as
fruit is valuable in a new country.
Question 28.. Are you acquainted with the price of fruit in the vicinity of said claim •
since 1862?-Answer. Yes; I am pretty well acquainted with the pdces since 1862.
•Question 29. Are you well enough acquainted with the orchard on the place to estimate about what it would produce on an average ?-Answer. I don't know as I can
estimate what fruit would be worth by seeing it on the trees; I could only-give a rough
guess.
Question 30. What is that rough guess?
(Objected to as incompetent by defendants' counsel.)
Answer. I should say about $200 a year.
_
Question 31. What, for the last six years, do you estimate the use of the whole property, for all purposes, per annum?
(Objected to by defendants' counsel for the smne reasons as above.)
Answer. Well I t~ink for wood-catching, farming, milling, store-keeping, and orchax:,d,
I estimate it at about $4,700 per year.
'I'he thermometer standing at a hundred and over, and the sun shining in at the window, the further taking of the deposition of Mr. Carlton is hereby continued until tomorrow morning at; 8 o'clock.
H. 0. AD.AMS, .

United States 001nm1:ss-ioner.
JULY 10, 1875.
Met pursuant to adjournment. Present as on yesterday.
Deposition of Charles Carlton resumed.
Witness here stated that be made a mistake on yesterday in stating the value of the
whole property for all purposes for the last six yea~·s per annum, and in explanation
states as follows: I was right in giving the estimate, but left out the wood and the sawmill, which is $2,000 more.
Examination-in-chief by petitioner continued.'
Question 32. In the interim between 1862 and the last six years, was the use of the
property more or less than it has beeri for the last six years?
(O°Qjected to by defendants' counsel as irrelevant.)
. Answer. I think a part of th~ time it was worth more. For- the years 1863 and 1864
it was worth more; after that time less. There was a couple of years that it was mighty
dull here.
'
·

Cross-examination by Thomas H. Brents for the United States:
~ross-question 1. Where is your ranch ?-Answer. Four miles from Lewiston, seven
miles from the agency-about seven miles.
,
. Crqss-question 2. What kind of a road is it from Lewiston to your ranch ?-Answer. It
is a good wagon-road.
Cross-question 3. Is there a good waj2:on-road from your ranch to the agency, up the
Clearwater River?-Answer. No; no wagon-road up the river.
.
Cross-question 4. How does the wagon-road go from Lewjston t.o the agency?-An-
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swer. The best wagon-road is by the Coburn Canon and down the Soldier Canon ~trik
ing the Lapwai three miles above the Clearwater, and then down the Lapwai. · ' ~
Cro_ss-q1:1estion 5. What is the height of the ridge t~at th~ road passes over in going
from Lewiston to the agency?-Answer. I should put 1t at six or seven hundred feet.
Cross-question 6. What is the distance by that route from Lewiston to the agency?Amiwer. Thirteen miles.
·
Gross-question 7. Is there any other market than the military post on Lapwai nearer
,to that place than Lewiston for prod~ce ?-Answer. No, there is not; that is the near· .est.
Cross-question 8. What is the most you have known land that distance from Lewiston market to rent for in the last six years ?-Answer. I have not known any land
rented that far off.
Cross-question 9. What has been the price of lumber at the saw-mill on Lapwai during the last six years ?-Answer. The only lot that I have known to be sold in the last
six yeaTs brought $40 per thousand; that was to Thatcher and Charley H~nter. There
were others, but I disremember.
•
Crm;s-question 10. Was not that of a seleci; grade ?:-Answer. Only a part of it-a part
of Thatcher's. Charley Hunter's-I almost forget what kind.of lumber he did get.
Cross-question 11. How are logs obtained at that mill ?-Answer. Rafted and drove or
.
·
floated down the Clearwater. •
Cross-question 12. At what cost?-Answer. At from $6 to $15 per thousand, according to the amount oflogs.
Cross-question ltt What has been the price of lumber at Lewiston for the last six
I -years ?-Answer. It has varied from $60 to $15 per thousand. .It usua]Jy sells for
about $24 per thousand, take it all around.
Cross-question 14. What is the cost of transportation of lumber from Lapwai to Lewiston ?-Answer. From $2 to $3 per thousand by the river; by the road it would be more
costly.
·
Cross-question 15. What portion of the year can that mill be operated ?~Answer.
About nine months of the year; at any time except dudng the winter.
Cross-question 16. What does it cost?-Answer. I think logs could besawed therefor
$4. 50 per thousand; that is the labor and expense of running and keeping the mill in
order.
.
'Cross-question 17. Have· you known of any such mills being rented in that part of the
' country ?-Answe1·. I have not. I have known mills to saw on shares, but never any

re~

.

Cross-question 18. What was the expense of marketing the produce of the two acres
in 1863, for Frank Evara ?-Answer. He gllive me one-third.
Cross-question 19. How much higher was the price of produce ~hen than it bas been
since or is now ?-Answer. Some things are just about the same price now that they
were then, and some things were higher. Potatoes were higher, tomatoes were higher,
cabbage and beets were higher. Some things have remained about the same price all
the time, ever since; such as parsnips and carrots, <mcumbers, peas, onions, beans, and
other small stuff in the garden.
Cross:question 20. Is not money much scarcer now than it was then ?-Answer. Yes,
·sir; a good deal scarcer.
Cross-question 21. How much hay would it require to supply the Lapwai post or
market ?-Answer. I think they use between two and three hundred tons. I don't know
for certain.
·
·
Cross-question 22. Are there any other hay-producing ranches in that vicjuity ?Answer. There is one small one belonging to Sam. Phinney; not quite so near, though.
I don't think he ever r~ised more than forty or fifty tons, but am not quite certain.
Cross-question 23. How many and what kind of apple-trees are there now on the
Lapwai mission claim ?-Answer. I think there are about thirty-six old seedlings altogether; about twenty-eight at the agency, about half-way up the claim four, and up at
the spring, where the old man first located, there are two large ones and two small ones;
alloft,b em are seedlings. There are others-apples, peaches, plums, pears, and cherriesthat have been plarited within the last nine years. There are also grapes and raspberries.
Cross-question 24. How much fruit have they produced in the last six years ?-Answer.
I could not tell the number of bushels. The Indians picked them off before they get
ripe generally.
Cross-question 25. What is done with the float-wood caught at that place?- .\.nswer.
The best part ofit that will makesaw-l0gs is sawed into lumber ; the cedar is made into
shingles, posts, and cla,pboards; and the wood is used by the agent, employf\s, and school,
and I think tlie Indians rnmping there use some of it.
Cross-question 26. Are there not plenty of other places along the river where driftwood c:in be landed, both above and below ?-Answer. I should say there are very few
along the river an1where.
·

•
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Cross-question 27. Is there not a place near your ranch where it can be landed?A.nswer. There is a place where it lands itself in a boom there.
Cross-question 28. Does it not cost nearly as much to get the 'Y'ood from the boom~
market as it is worth ?-Answer. It costs nearly as much to get 1t from the boom as 1t
does to go up th·e river and cut it and drive or raft it down.
Cross-question 29. What is drift-wood worth ·peP.cord in the log at the ipouth of the
Lapwai ?-Answer. It is worth from $3 to $4:
·
Cross-question 30. How many cords are lodged there per annum ?-An~wer. There are
some years there is very little; it depends upon the height of the water. For the last
three 'or four years it would average about three hundred cords of good wood, besides a
great deal of what they call trash, w.hich is _not so good, but th~y use it. Three years '
ago this spring there was the most. I put 1t myself at five hundred and twenty-five
cords. Most ofit caught fire and burned up.
Cross-question 31. How much lodged there last year ?-Answer. Very little-last year.
Cross-question 32. Does it lodge on the ~ission cbim or above it ?-Answer. It is
above the old mission buildings.
Cross-question 33. How far ?-Answer. Between three and four hundred yards; where
the piers are now.
Cross-question 34. How much wood naturally lodges on the mission claim annually?Answer. It would be safe to say seventy-ft veto a hundred, ,take one year with another.
Cross-question 35. Who put in these piers and boom ?-Answer. Sylvester Hale and
Dolt Wiggin.
.
Cress-question 36. How do you estiml:.,te the value of the claim for wood-catching purposes per year ?-Answer. I think $1,000 per year for the present; and it will keep on
mcreasing as the country gets settled up.
Cross-question 37. How much for farming.?-Answer. Three thousand.
Cross-question 38. How much for milling ?-Answer. I think for saw-mill a thou~and
·
and grist-mill five hundred.
Cross-question 39. Store-keeping ?-Answer. I should think about a thousand dollars,
a legitimate business; al)out ten if you were in with the agent.
Cross-question 40. Have yon had any experience iri store-keeping at that place or elsewhere ?-Answer. Only that I haYe slept there, and seen what was going on.
Cross-question 41. When ?-Answer. When Sells was agent and Truax store-keeper.
Cross-question 42. Why do you make q, difference of $3,300 per annum in your present estimate from the estimate you made when you testified last March?
•
(Objected to because the question assumes that the witness heretofore testified that
during the last six years the value was $3,300 more than now, which is not true.)
Answer. At the time I gave in that testimony I supposed that it t0ok in the agent's
house and all that land down in front of Sawyer's, where it could be irrigated, and it
cove,red all the ditch and reservoir, and all other improvements' around-there; and I
supposed the mill was all ready to work without constructing a new race. I make the
estimate now from a survey which liacl been made since that evidence was given. I
estimated it before upon information ns to the locality of the claim, derived from old
man Spaulding. ,
·
Cross.. question 43. Can you define its present boundaries ?-Answer. Not all; only
in part. I would like to see the man that cot1ld do it. I measured a part ofit.
.
Cross-question 44. Do those boundaries differ materially from those given you/ by Mr.
'
Spaulding ?.:._Answer. They do.
Cross-question 45. With all the buildings and improvements placed thereon by the
United States removed, how much less would be the rental value of the claim than it now is per annum ?-Answer. I would not make over $1,000 per year difference after removing what buildings I know to have been put on there by the Government since 1862. I
do not know who built the buildings that were there before that time.
Re-examination by the petitioner in person:
Question. in bringing produce from the mission claim to Lewiston, is it the best and
cheapest method to bring it hy the road or by the river ?-:-Answer. By the river.
.
Seeond general interrogatory by the commissioner: Do you know of-any other matter
relative to the claim in question? If you do, state it.-.A.nswer. Nothing further that I
think of.
·
·
CHARLES CARLJ:ON.

Sworn and subscribed before me this the tenth day of .July, 1875.
H.0. ADAMS,
United Strr,tes Commissioner
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Deposition of Sylvan·us 0. Hale, for claimant, taken at Lewiston, Idaho, on the 12th day of
July, A. D. 1875.

Claimant p. p.

Defendants' counsel, Thomas H. Brents.

First 11;eneral interrogatory by the commissioner. Please state your name, your occupation, your age, your place of residence the past year; whether you have any, and, if
any, what, interest, direct or indirect, in the claim which is the subject of inquity; and
whether, and in what degree, you are related to the claimant.-Answer. S. C. Hale;
occupation, carpenter; place of residence the past year, Lewiston, I. T. I have no interest in the claim which is the subject of inquiry, and am no relation to the claimant.
Firstquestion by petitioner:
Question 1. How long were you resident this country ?-Answer. Since the fall of
1862.
Question 2. State in about what parts of this country you have resided ?-Answer.
About ten years at Lapwai; maybe a little more and maybe a little less.
Question 3. In what occupation were you at Lapwai ?-Answer. First, superintendent of farming; then as carpenter.
Question 4. State, if you know, the locality of the Spalding mission claim.-Answer.
I know the locality of what Spalding called his claim.
Question 5. During that ten years were you residing upon it ?-Answer. Yes.
· Question 6. In whose employ ?-Answer. In the employ of the Government.
Question 7. Do you know whether the land of the claim is fertile or otherwise?
If so, state.-Answer. The most ofit is.
Question 8. About how large a portion ?-Answer. I should judge about seven-eighths
ofit; maybe a little more, maybe a little less.
Question 9. What kind of produce is . that land capable of producing ?-Answer. All
small grain; one-quarter part ofit would produce timothy. It will raise all fruits that
grow in a temperate climate; seven-eighths of it will produce corn and all kinds of garden produce.
Question 10. How much of that land is capable of irrigation by the water that naturally runs through it ?-Answer. Nearly all ofit.
Question 11. Is that capacity for irrigation of any benefit for the use of said land if a
private party had it?
(Objected to as irrelevant, the claim being not for the land itself, but for the use heretofore made of it by -the Government, by the defendants' counsel.)
Answer. I should say it was of great benefit.
Question 12. State the nature ot' the climate and 'general soil of the country, and other
circumstances which make irrigation beneficial.-Answer. 'l'he summers are hot and dry;
it is a light, alluvial soil, and unproductive, except for small grain, without irrigation.
Question 13. In the vicinity of the Lapwai mission claim, and within ten miles thereof,
are yougenerallya,cquainted with the nature of the lands outside of the Indian reser~ation, as to whether it produces timothy-hay or other tame grasses ?-Answer. I am, and
it does not.
Question 14. Do you know the general market-value of timothy hay at the missio11
claim, and the garrison just above the mission, and at Lewiston, since 1862?
(Objected to by defendants' counsel as irrelevant, inasmuch as it elicits testimony ·of
the value of the use of,the claim prior to February 14, 1868.)
Answer. I don't know that I can state the value. I think it has been sold as high as
$40 a ton, and don't know of its being s9ld for less than $25 per ton.
(Counsel for defendants objects to the latter part of this answer, relating to prices, as
incompetent.)
·
Question 15. How much do you think would be an average crop of timothy to the acre
on that one-fourth of the mission claim suitable. to that crop?
(Objected to by defendants' counsel as incompetent.)
Answer. I should say two tons and a half.
Question 16. Do you know the prices .of small grain and corn, from year to year, sjnce
1862, at the said markets?
(O~jected to by defendant-s' counsel as irrelevant.)
Answer. I should judge the prices of small grain to average 3 cents per pound since
1862. .
.
(Answer objected to by defendants' counsel as irrelevant incompetent and irresponsive to the question.)
'
'
Question 17. What w~s the average price from November 27, 1868, to November 27,
1874 ?-Answer. The pnce of oats has been about 2} cents per pound· wheat about 1½
cents per pound; corn ha& been higher than that.
'
Question 18. Can you make an estimate of about what would be ~µ ~v~.r!lige crop ot
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each of those kinds of grain, and how many acres are adapted to each ou ihc mission
claim ?-Answer. It is capable of producing forty bushels of wheat and oats and sixty
bushels of corn per acre, and seven-eighths of the claim is ada9ted to the production of
those grains.
_
Question 19. Are you acquainted with the b~siness ~f shop-keeping or mercbandi~ing
on that claim? If so, state what your acquamtance 1s.-Answer. The only acquamtance is I have is that the sutler's store kept by Truax on the place was said to be worth
between $3,000 and $4,000 per annum.
Question 20. Are you acquainted with the mill-site, water-power, and mills on tgat
place?-Answer. Yes.
Question 21. Can you form an estimate of what .the same are rea&onably worth per
annum since 1862?
•
(Objected to as irrelevant and incompetent by defendants' counsel.)
· Answer. _During 1862, 1863, and 1864 lumber was selling at $80 per thousai_nd. I
should judge that both the mills were at that time worth $3,000 per year; since th"'t
they have been worth probably $2,000 per year.
Question 22. Are you acquainted with the orchard on said place 1 atrd can you estimate what the annual use of the same would be, from year to ye3ir, since ~862?
(Objected to by defendants' counsel as irrelevant and incompetent.)
Answer. That is the hardest question in the lot. The old orchard wit'! given up to
the Indians, and there was no care taken of it. Wit!\ proper care it would have been
worth $200 a year. I should sax the new orchard, with the grapes and small fruit,
would have been worth as much more since 1868.
Question 23. Do you know of a place for wood-catching on that place? If so, state about
how far and in what direction it is from the mouth of Lapwai Creek?-Am:wer. There
is a place, I should judge, about a hundred rolls above the mouth of Lapwai, on Clearwater River, a suitable place for catching drift-wood.
Question 24. Have you any peculiar knowledge as to the value of the annual use of
that place for said purpose? If ::o, state fully.
(Objected to as irrelevant by counsel for defendants.)
Answer. bout all the wood for the supply of the agency was caught there, and in
1868 there were improvements made which would have supplied the garrison at Fort
Lapwai with wood, and for that purpose it would have been worth $2,000 a year.
Cross-examination by Thomas H. Brents, for defendants:
Cross-question 1. Define the boundaries of the Lapwai mission claim as described by Mr.
Spalding to you.-Answer. From the upper end of the flat, abo_ve the old mission building now standing, probably, sixty rods; tJ;ten across to the rocky point at which the stone
church stands, taking in 1iis water-ditch, the remains of which are there yet, up the Lapwai Creek, on the east side, to opposite the remains ot~ and including the same, of Spalding's first buildings, about,. I should judge, a mile and three-quarters from the mouth
of the Lapwai; then across to the west side of the valley; then down the valley, on. the
west side, to the point where the old Indian grave-yard is on the hill; thence to Clearwater, near the head chief's house; thence up the Clearwater to the place of beginning.
Cross-question 2. Do you know how much those boundaries differ from those of the
pre~ent land-claim of Mr. Langford ?-Answ<>r. I do not. _
Cross-question 3. How much of this land has been cultivated by the Government?Answer. I should say twenty acres by the employes and agents, -and about a hundred
and forty acres by the Indians.
_
Cross-question 4. ·was it raw land when the Government commenced using it?-Answer. Fifteen of the twent.v acres had been cultivated by Mr. Spalding, I should judge;
part of the rest had been for corn and patches by the Indians.
Cross-question 5. Where are those :fifteen acres located ?-Answer. The larger part
near the mouth of the Lapwai.
·
Cross-question '6. How many acres of it lie east of the old mission-building ?-Answer. There is very little. of it. The most that he cultivated lies west and south of it.
Cross-question 7. When you were farmer for the Indians how much did you irrigate?Answer. About seven acres.
Cross-question 8. What did you raise on that seven acres?-Answer. Wheat, corn,
and vegetables.
Cross-question 9. How much h•ay did you raise?-Answer. None.
Cross-question 10. Have you raised hay elsewhere Jn that part of the country?-Answer. Not while I was iamperintendent of farming.
·
Cross-question 11. What bas been the priee of hay there since F ebruary 14, 1868?
- Has it no'; bc 2u much le ,s tban·beforei.-Answer. The price Qf wild hay has been from.
$12 to $15 .per ton. There never bas been any timothy-hay bought at the agency, to
my knowledge. It has been some lower since February, 1868, than it was befor0,
S. Ex. 2--:i3
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Cross-question 12. Have not a,11 kinds of produce been lower?-Answer. Yes.
Cross-question 13. Were the prices stated by you in your direct examination tbe prices
that prevailed in Lewiston some twelve or fourteen years ago '?-Answer. They are the
average prices from that time to this.
Cross-question 14. What did it cost the Governmtnt to farm and put into cultivation
those lands?
(Objected to as irrelevant and new matter by petitioner.)
Answer. That is another hard question. · The first fences were made of slabs from the
saw-mill, put up by the employes. What it cost the Government I <.:on't know.
Cross-question 15. What has it cost the Government to cultivate and keep the place
in repair for the six years previous to October 27, 1874, as nearly as you can estimate?
(Obje~ed to by petitioner because immaterial as to how much it cost Government by
mismanagement or otherwise.)
Answer. I have no means of knowing, and can make no estimate.
Cross-question 16, What would you estimate it to be worth ?-Answer. About $800 a
year.
Cross-question 17. Would you do it for that?-Answer: Yes; my estimate is for the
twenty acres.. That is what I understood.
Cross-question 18. What would be your estimate for the wholeplace?-Answer. About
$2,000 a year.
Cross-question 19. How far and in what direction is the sutler's store spoken ofhy you
in your direct examinatlon from the agent's office ?-Answer. About twenty yards east
of south.
Cross-question 20. Is it within the present limits of Mr. Langford's claim ?-Answer.
I don't know where his lines run.
Cross-question 21. Drawing a line from a point on the top of the left bank of the Lapwai due west from . the old stone church to a point on the south bank of• Clearwater,
three hundred yards below the mouth of the Lapwai, on which side would it leave this
building ?-Answer. In my judgment, it would leave the building west of ~he line.
Cross-question 2~. Supposing that sutler's store to be off Mr. Langford's claim, what
would the privilege to keep a store on Mr. Langford's claim be worth ?-;Answer. It
would in my opinion be worth half as much as one would be now.
Cross-question 23. Are there not lots of places on the reservation suitable for sutler's
stores besides on Mr. Langford's claim ?--Answer. Yes, there are lots of p!aces suitable
for sutler's stores, but none so suitable as one near the mills.
Cross-question 24. Who are the customers ?-Answer. Indians principally, employes,
and soldiers at the garrison.
Cross-question 25. Is there not also a sutler:s store at the garrison ?-Answer. Yes.
Cross-question 26. What has been the price offlour at the agency for the last six years?
-Answer. I should judge about $5 per barrel.
Cr.oss-question 27. How much bas been ground there on an average per annum?Answer. I wi.ll set it at twelve thousand bushels of wheat. I don't know what it has
ground of late years.
Cross-question 28. Does any flood-wood lodge on the left bank of the Clearwater below
the Qld mission building at that place ?-Answer. Not within half a mile.
Cross-question 29. How far above that building does it lodge ?-Answer. About sixty
rods, I should judge.
Cross-question 30. By w horn was the young orchard planted ?-Answer. It was planted
under the direction of Jim O'Neill, Indian agent.
.
Cross-question 31. At the expense of the Government?-Answer. That I don 't know.
Cross-question 3~. How much has it enhanced the valu·e of the place?
(Objected to hy petitioner as irrelevant.)
Answer. ~~ot much, as it has not been properly taken care of.
Cross-question 33. How much have all the other improvements made thereon since you
have known the place by the Government enhanced its rental value?
·
(Objected to by petitioner as irrelevant.)
Answer. I can jump at it. I should judge about $700 per year.
Cross-question 34. Have they increased its salable value; and how much?
(Objected to by petitioner as above)
Answer. They have the buildings, church, school-house, and hospital. I cannot estimate how much it has enhanced it; therefore I cannot make an estimate.
.
Redirect examination by the petitioner:
Quest\on 1. In your testimony-in-chief did you estimate the value according to the
boundaries shown you by Spaulding, or according to the boundaries as:claimed by me?Answer. Estimated by Spanlding's statement.
.
Quest~on 2. If th~ claim were bounded by commencing on the south side of Clearwater River, at a 1>omt three hundred yards below where the middle .t hread of the Lap-
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wai empties into it, thence running up Clearwater River six hundred yards, thence
south two hundred and fifty yards,. just excluding the old mi~sion-building now standing, thence south to the southeast corner of the old stone:church, theuce west three hundred yards to a point just on top of the west bank of the Lapwai Creek, thence in a line
to the point of beginning, excluding the Truax building by ahout 10 feet _ and excl~ding
one-fourth of the agent's residence, and thence start from that same post on the west
side of the Lapwai Creek and said corner of said stone church, and run the line from each
of said points on each side of said Lapwai Creek, along the foot-hills, according to the
meanderings thereof, sufficiently for to include sh hundred andforty acres1 would you
estimate the value of the use of said land so described differently from your former esti~~?

'

(Objected to by defendants' counsel as irrelevant and incompetent.)
Answer. No; I would not.
Question 3. If you consider the boundary like the last described, except that the line
up Clearwater River is nine hundred yards instead of six hundred yards, would your
estimate of the value of the use of the land be different from your former estimate?
(Objected to by defe.n dants's counsel as irrelevant and incompetent.)
Answer. No.
Question 4. In estimating the value of the place for hnsiness anil trade, do yon ground
your estimate of value upon the exclusive right of trading in that vicinity consequent
upon the ownership of the land, while the surround.ing country is Indian reservation in
which free trade is prohibited, or upon the value of the use ofsome particular building?
-Answer. Neither; it would be worth more if there was no Indian reservation there.
Question 5. If the reserva,tiou were the sa.me as now, and this claim were free from
the Indian intercourse act, and tinder the exclusive control of private owners, what
would you confJiue:: the use of the claim worth for business and trade per annum?
(Objected to by defendants' counsel as irrelevant, incompetent, and involving too many
Iecal questions and dependent upon too many incomprehensible ifs.)
Answer. To the best of my judgment it would be w'.:>rth about $5,000 per annum.
Question 6. Without the boom for catching drift-wood, woald any drift-wood be
/
caught nearer than six hundred yards above the mouth of Lapwai?
(Objected to by defendants' counsel as only proper upon direct examination and as
irrelevant.)
Answer. There would be a little caught at a high stage of water. .
Question 7. If a private person could have had the exclusive control of that claim since
yon have known it, and managed it with ordinary diligence and prudence; what do you
estimate he could have made upon it clear of expenses?
( O~jected as above and a.c; incompetent by defendants' counsel.)
Answer. From $7,000 to $8,000 a year.
,
.
Recross-examination .by defendants' counsel:
CrosR•question 1. How could he,have made that amoun,t?-::Answer. By a proper use
of the water-power in manufacturing lumber and flour, the facilities for catching timber
and wood, and the products of the soil.
Cross-question 2. With the boom and all obstructions removed, how much timber per
annum would lodge within three hundred yards of the mouth of the Lapwai naturally?Answer. Very little, .except in extreme high water;
Cross-question 3. Would there be any, ordinarily?-Answer. There would not.
Cross-question 4. What do you estimate the value of catching wood to the place per
year?-Answer. At $2,000 a year.
Cross-question 5. Without · that privilege, would the place be worth that much less
than you have estimated it ?-Answer. Yes.
Second general interrogatory by the commissioner. Do you know of any other matter
re~ative to the claim in question? If you do, state it.-Answer. No; I don't know anythmg else.
·
,
S. C. f.[ALE.
Subscribed and sworn to before me this 12th day of July, 1875.
~
H. 0. ADAllfS,

United States Commissioner.
Deposition of Josepli Oraig, for claimant, taken at Lewiston, Idaho, on the 13th day of Jitly,
·
A. D. 1875.
·
·

Claimant p. p. Defendants' counsel, Thomas H. Brents.
~irst general interrogatory by the commissioner. Please state your name, your occupat10n, you~ age, you: place <!f r~sidence the past year; _w hether you have any, and, if
any, what, mterest, duect onnduect, in the claim which is the subject of this inquiry;
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and whether, and in what degree, you are related to the claimant.-Answer. My name
is Joseph Craig; my occupation is that of a farmer; age, thirty-six; place of re~idence
the past year, Lapwai Creek, Nez Perce Indian Reservation. I have no interest in this
claim, and an;1 no relation. to the petitioner.
· Examination-in-chief by petitioner in person:
Question 1. How long have you lived at the Lapwai ?-Answer. I have lived there ail
my life; don't know that I was ever out of thecountry .
. Question 2. Did you ever know Rev. Mr. Spaulding on the Lapwai ?-Answer. Yes,

sir.

Question 3. When you first saw him there what was he doing there ?-Answer. ·when
I first saw him there he was teaching some of the Nez Perces, and carrying on their
farming for them.
·
Question 4. Atwhatplaceon theLapwai was he carrying on farming and ·teaching?Answer. -At the mouth of Lapwai Creek.
Quest~on 5. State what improvements Spaulding had on the Lapwai, and where they
were located.-Answer. Idon'tremember how many buildings he had. He bad a gristmill, pretty near down to the mouth of the creek, and a saw-mill togethel'; and be had
a big building about a hundred and fifty yards from this mill, on the other side; then
he bad a building· that he lived in; then he had a large building about two hundred and
fifty yards above the house he lived in up on Lapwai; then, all that I can remember, he
bad a. lot of little houses connected with the big one. Besides the houses, he bad a long
shed about a hundred yards long.
Question 6. Did you know of any apple-trees on the place? If so, state where they
were?-Answer. Yes, sir; the apple-trees were between the house that he lived in ,md
the mill; these apple-trees were set out between two houses.
Question 7. Do you reme1mber any apple-trees farther up the creek ?-Answer. Yes,
sir; there are apple-trees there that the old man Spaulding set out . when he tirst came
into the country,, about a mile and a half up on the Lapwai from the mouth.
Qnestion 8. Do youtremember of any house near by those last-named apple-trees?
,
( Objected to by defendants' counsel as leading.)
Answer. Yes, sir; old man Spaulding bad a house where those apple-trees were set out.
Question D. Do you remember of any field or fields between the last-named point and
the church-house?-Answer. Yes, sir.
Question 10. State how many you can remember, and where they were.-Answer.
Hay-fields and oat-fields the old man had were up on Lapwai. I think the fartbestone
ran up above the apple-trees first planted; I don'-t know how far. Then tberti was a
lot between the apple-trees and where the old man lived. He took a good deal of land
-along there, for the Indians didn't know how to work it; he plowed it for them. There
was only two little fields close down to the mill. One was right sonth of where the
mill stood, and the other directly east of that; the two were divided by the mill-race.
The other fields were higher up on the Lapwai Creek.
Question 11. How long a.go was it when you first remember the things as you have
stated ?-Answer. About thirty year.-s ago, just about as far as I can recollect back.
Question 12. Do you recollect when Spaulding left the place ?-Answer. I don't remember the year he left in. I recollect when be left we went down to the place and
tried to take care of what stuff there was left.
Question 1:-3. Did Spauldin·! have most of his things on the place. or did he take them
away with him ?--Answer. He had to take just what he could and leave the other stnff.
Question 14. Do you know what made Spalding leave? Ifso, state.-Answer. Yes,
sir; the friends he had among these Nez Perces advised him to rlo so. They told him
to go below until the troubles would be over, and then he could come back.
Question 15. What troubles do you refer to ?-Answer. It was when the Cayuses
massacred. Whitman, and the Cayuses weTe driven up here bv the volunteers; and that's
why the Nez Perces advised Mr. Spalding that he should go away.
'
Question 16. How many whites were there up in this country just before Mr. Spalding went away? Give their names as near as you can recollect.-Answer. I don't know
of hut two, and one of them was gone just before this trouble comnwn~ed: that. was
James Connor, and the other was George Hart, besides my father and Mr. SJJaultliug.
Then there was other men that use<l to be there, but I have forgotten their names.
Question 17. · Is your father and Mr. Spaulding now alive ?-Answer. No, sir.
Question 18. During the last five or six years bas the mouth of the Lapwai changed
its place of emptying into Cl~rwater?-Answer. Yes: sir.
Question 19. In what way and how much?-Answer. Lapwai Creek comes out to the
Clt:a.rwater a heap farther down than it used to; nearly two hundred yards farther down
than where it used to.
Question 20. Are you farming; and, if so1 where aud how long have you been farm-
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ing there?-Answer. Yes; about eight mi.les above the agency, on the Lapwai. I have
been farming there some twenty years.
Question 21. Since 1860 have you had a market for your products at that pb,ce ?(Objected to by defendants' counsel as leading and irrelevant.) .
Answer. Yes, sir.
-..:
Question 22. What kind of products, and to whom, did you usualJy sell?
(Objected to as above.) •
·
.
, .
.
Answer. We raised wheat, potat-Oes, and all kmds of such thrngs-hay and all kmds
of vegetables. We sell what little hay we raise to ~he garri~on at ~ort Lapwai_. The
garden truck we sell whenever we have market for 1t; some m Lewiston-, some m Orofino, some at Elk City mines, and some at home.
Question 23. About what was the market value of potatoes and corn from 1860 to
' 1864?
(Objected to by defendants' counsel as irrelevant.) .
Answer. I sold potatoes for 2 and 2~-cents per pound; corn was about a dollar a bushel.
Question 24. How have been the prices for the isame things since that time ?-Answer.
The same things have been higher this winter than they ever have been yet.
Question 25. For the last six years, what has been the price of timothy hay on the
Lapwai?-Answer. Thirty dollars a ton.
Question 26. Do you raise timothy on your place?
(Objected to as above.)
Answer. Yes. sir.
Question 27. How will it average per acre?
(Same opjection as above.}
~
Answer. About a ton and a half to two tons.
Question 28. How much wheat do you generally raise to the acre?
(O~jected to by defendants' counsel as irrelevant.)
Answer. From forty to fifty bushels to the acre.
.
Question 29. How many farmers do you know of within twenty miles of Lapwai who
raise timothy for sale?
(Objected to as above.)
Answer. I don't know of but two.
Question 30. Why do not farmers generally raise more timothy in this country?
-(Same o~jection.)
Answer. There ain't no place that they can raise it.
Question 31. Were you present when Gerry, Indian superintendent, and A. J. Uain,
Indian agent, selected the mission claim for an agency?-Answer. Yes, sir; I was their
interpreter.
_
Question 32. State what w,as said by said Gerry and Cain, or in their presence, if anything, about locating the agency.
.
(Objected to as 'immaterial, irrelevant, and secondary, by defendants' counsel._)
Answer. When they went down to establish the agency they both said it was better
.to establish it there than to go anywhere else, and let the Government pay for the land;
on account of getting their logs down the Clearwater.
Question 33. How did Gerry and Cain know that this was mission station?
(Objected to by defendants' counsel as immaterial.)
Answer. They had heard before they came up here from Portland.
Question 34. Could they see the mission improvements on the claim?
(Objected to as leading and immaterial by counsel for United States.)
Answer. Yes, sir.
Question 35. Did the Indians tell them anything about it? If so, what?
(Same o~jection, and as hearsay and secondary, by defendants' couni-;el.)
Answer. The Indians told them where the old man Spaulding's buildings was.
Cross-examination by THOMAS H. BRENTS for United States:
Cross-question 1. In what year were you born ?-Answer. I don't remember the year,
but I was thirty-six years old last June.
Cross-question 2. How old were you when Cain and Gerry came to Lapwai?-Answer.
I was either nineteen or twenty.
. Cross-question 3. Had your father, with his family, been living there prior to.that
tu1;1e?-Answer. At, that time we were at Walla Walla. Me and my father, and A. .T.
Cam and Mr. Gerry, all came up together, and Tom Beall and Jake Shultz were with us.
Cross-question 4. How many whites were in this part of the country at that time?Answer. There wasn't any that I can recollect of. There was one white i;nan on the
Tukanno~, a Frenchman, old Leary Marango. I don't know what cfear that was. The
mines at Orofino were discovered the year afterwards.
Cross-question 5. What was the value of the mission claim at that time?
(Objected to by petitioner.)
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Answer. I don't know.
Cross-question 6. How long had you been at Walla Walla at that time?-Answer.
About a year.
. Cross-question 7. _Did you, live at Lapwai between the time Spaulding left and that
_ time? And, if so, state how much of the time.-Answer. ·we was; that is, my father's
folks were gone to Walla Walla that length of time, but I was going backwards and forwards all the time. The rest of the time we lived at Lapwai.
Cross question 8. What improvements were on themissionclaim whrn the agency was
established ?-Answer. There was a house standing ther~ close to where these appletrees are, a big adobe house. There is a little of it there now. That was about all there
was to be -seen.
Cross-question 9. Who constructed the improvements that are there now ?-Answer.
The agents of the Government had it done by the employes.
Cross-question 10. How much oid S!_)aulding occupy for the use of himself and family, besides what he plowed for the Indians, at the time be -left?
(O~jected to by petitioner as irrelevant and new matter.)
Answer. I don't know exactly how much he occupied-only those two little fields by
the house which he raised his garden-stuff on. I never inquired how much laud he occupied.
Cross-question 11. Was not one of those :fields east of the old missionar_y log building
now standing on the bank of the Clearwater, and the other partially so ?-Answer. One
:field is entirely west of the old log building, and the other partially so.
·.
Cross-question 12. About how many acres did those two lots contain ?-Answer. There
was probably ten acres in one and not quite so much in the other.
·
Cross-question 13. How do you know that Spaulding planted the apple-trees up the
creek ?-Answer. The Indians told me that they saw him plant them.
Cross-question 14. Did he not abandon this place and move down to the mouth of
Lapwai before you were born ?-Answer. That I could not tell.
Cross-question .15. Did .he ever claim the place up there since you can recollect?-Answer. I have heard him say his claim run up the creek, but I couldn't say bow far.
Cross-question 16. When Spaulding left did he take all his property with him that he
could ?-Answer. No, sir; he did not. He left what cattle he h'.ld, and such things as
chickens and pigs.
Cross-question 17. Whatbecameot them ?-Answer. The cattle we kept for him until
the last one died in the winter. The hogs turned out wild and the Indians killed them.
Cross-question 18. When did Mr. Spaulding return ?-Answer. I don'trecollectofhim
coming up until Mr. Hale made the treaty with the Indians. I don't recollect what
year that was; somewhere about 1863.
Cross-question 19. Did he come in the employ of the Government ?-Answer. I couldn't
tell whether he was in the employ or not, but he took part in the council.
Cross-question 20. Were there any )Vhites living in this country at that time?-Answer. Yes, sir; there was.
.
··
·
Cross-question 21. How long had it been so ?-Answer. They had been in here some
three or four years, I think.
.
Cross-question 22. Was it safe for. them to live here at that time ?-Answer. Yes, sir.
Cross-question 23. How :inuch higher was produce then than for the last six: years?Answer. I don't recollect, but it was a good deal higher; two or three times as l)igh, at
least.
Cross-question 24. When did the mouth of the Lapwai change ?-Answer. I don't remember the year, but it was within the last six~years.
.
Cross-question 25. Was it as much asfouryear.sago?-Answer. I don't know, but the
creek kept getting lower down for the last six years.
,
Cross-question· 26. How far was its mouth below the old log house now sbnding on
the bank of Clearwater before it commenced cbanging?-Answer. I don't knowex:actly
how far, but the mouth used to be just about halfway between where it is now and the
old log building.
Cross-question 27. Was not real estate very low, before the discovery of the Orofino
mines, thrqughout this country ?-Answer. I didn't come up till after the Orofino mines
were discovered.
Redirect examination by petitioner:
Question 1. When Mr. Spaulding left the country on account of Indian troubles, did
your father, William Craig, and the other white men go with him ?-Answer. I don't
know of but one white man besides my father that went with him. There was a lot of
Nez Perces Indians went along with him.
Question 2. Did any Ameri<;ans remain in this country at that time ?-Answer. No,
sir; there wasn't any.
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Question 3. How long did your fathe.r remain, away at that time ?-Answer. A month
or six weeks.
Question 4. Did he remain an the Lapwai during the Cayuse war ?-Answer. Part of
the time, and part of the time he wasdown in the Walla Walla country with the volunteers.
Question 5. Was your father connected with the Nez Perces by marriage?-Answer.
Yes. sir.
Q·uestion 6. Was he acting as Indian agent; if so, when ?-Answer. Not at the time;
he got appointed agent afterward.
·
.
,
Question 7. Between the time that Spaulding left and the time that Gerry and Cain
came up to Lapwai, was there any Americans except your father living in this country ?-Answer. No, sir; there was not.
Question 8. ,vas it considered safe for Americans to live in this country at that time?
(Objected to as leading by defendant's counsel.)
Answer. The war was over, but there wasn't much Americans around in the country.
Question 9. When was the last Indian hostility in this country ?-Answer. There
hasn't been any since Wright hung the Indians; that was the summer before Cain and
Gerry came to the Lapwai.
Question 10. Was there any Indian wars between the time that Spaulding left and
Cafn and Gerry came to the Lapwai? If so, state what they were and how Jong they
continued.-Answer. There was the Cayuse war, only lasted one winter; next, the Yakama war, some years afterwards. I think it lasted about a year. Then the next was
when they corraled Stephens on the Walla Walla, lasted four or five months. The next
was when Steptoe got such a whipping over here on the Spokane. The next was the
general wind-up by Wright by killing all their horses and hanging the Indians, and we
haven't had any war since.
Question 11. When did Americans first begin to live and settle in this country after
the Cayuse war ?-Answer. About the time they settled this time. I think it was in
1860-the year after Gerry and Cain came.
Question 12. Did the Nez Perces, any of them, join in hostilities against the whites?Answer. No, sir; there was none that I know of.
Second general interrogatory by the commissioner. Do you knGw of any other matter
relative to the claim in question? If you do, state it.-Answer. I don't know of anything else.
J. WM. CRAIG.
Subscribed and sworn to before me this 13th day .of July, 1875.
H. 0. ADAMS.
United States Commissioner.

Deposition of Wesley Mulky, for claimant, taken at Lewiston, Idaho, on the 14th 1day of July,
A. D. 1875.
,
:First general interrogatory by the commissioner. · Please state your name, your occupation, .your age, your residence the past year; whether you have any, and, if any, what,
mterest, direct or indirect, in the claim whjch is the subject of this inquiry, and whether,
and in what degree, you are related to the claimant.-Answer: My name is Wesley
Mulky; occupation, farmer; age, fifty-eight; residence, the past year, Nez Perce County,
I. T. I have no interest in the world in the claim which is the ~ubject of inquiry, and '
no relation to the claimant.
Examination-in-chief by the petitioner in person: ·
Question 1. How long have you resided in Nez Perce County, and what has been
your occupation ?-Answer. Since 1862; my occupation has been farming generally.
. Question 2. Have you been acquainted witl;l the market value of farming and gardenmg products?-Answer. I have.
. Question 3. Have you been in the business of buying and selling farming and gardenmg products ?-Answer. . I have.
. ·
\
Question 4. At what place in said county ?-.Answer. At Lewiston and in the vicinity
of Lewiston.
.
Question 5. What has been the market value of farming and garden products wholesale and retail,. between 1862 and 1868?
'
·
(Objected to as irrelevant by defendants' counsel.)
Answer. ~otatoes, a1i wholesale, I should_ judge, would average about 2 cents per
pound; retail, about 4 cents per pound; gram, at wholesale, about 2 cents per pound;
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at retail, about 3 cents per pound; hay-I should judge that wild bay would average about
$14 per ton; timothy ha)' averaged about $25 per ton; garden productions averaied
about in proportion to other things; all coin rates.
Question 6. From November, 1868, until November, 1874, what was the average
wholesale price of potatoes?
(Objected to by defendants' counsel as immaterial.)
Answer. About a cent and a half per pound, coin.
Question 7. What has been the average price of timothy bay du.dog that time'?
(Objected to by defendants' co,unsel as immaterial.)
Answer. About $25.
Question 8. Do you know the Lapwai mission claim, and the road between Lewiston
and there, and the expense of transportation over that road? If so, state.-Answer. I
do; and the expense of transportation was about half a cent per pound.
Cross-examination by Thomas H. Brents on part of the United States:
Cross-question 1. Has not the cost of transportation from Lapwai frequently been
more than one-half cent per pound during the last six years ?-Answer. No; I think
not; only maybe some time in the dead of winter. I think, on an avernge, during that
time it was about a half cent per pound.
Cross-question 2. Was it not much higher back in former yea,r s ?-Answer. I presume
it ·was.
Cross-question 3. "1Tere not all farm and garden products higher from 1862 to 1868
than since, on an a:verage ?-Answer. Sli~htly; not much. They were considerably
higher from 1862 to 1864; not so much so since.
Cross-question 4. Within the last six years has not bay sold as low as $8 per ton?Answer. It has.
Cross-question 5. At what price per acre have farms rented for in the vicinity of the
Lapwai claim within tbe·last few years?-Answer. I don't know.
Cross-question 6. Have not potatoes sold for as low as one cent per pound within the
last six years?-An~wer. They have.
Cross-question 7. And timothy hay for $20 per ton ?-Answer. A small quantity.
Second general interrogatory by the commissioner. Do you know of any other matter
relative to the claim in question? If so, state it.-Answer. I do not.
WESLEY MULKY.

Subscribed and sworn to befote me this 14th day of July, 1875.
H. 0. AD.A.MS,
United States Commissioner.

D eposition of Samuel Phinney, for claimant, tak;n at Lewiston, Idaho, on the 14th day of
July, A. D. 18"Z5.
'

Claimant p. p. Defenda!).ts' counsel, Thomas H. Brents.
First general interrogatory by the commissioner. Please state your name, your occupation, your age, your place of residence the past year; whether you have any, and, if
any, what, interest, direct or indirect, in the claim which is the subject of inquiry; and
whether, and in what degree, you are related to the claimant.-Answer. My name is
Samuel Phinney; occupation, farmer; age, 46; residence the last year, Lapwai, Nez
Perce County, I. T., and I have no interest in the claim which is the subject of inquiry,
and no relation to the claimant.
Examination-in-chief by petitioner in person:
Question 1. How long have you resided at Lapwai ?-Answer. I think I came there
in the fall of 1865.
Question 2. What bas been your occupation since you have been on the Lapwai?Answer. Farmi'ng.
Question 3. What is the distance between your farm and the Lapwai mission claim?Answer. About seven miles.
·
Question 4. Are you acquainted with the farms and general products which find a
market at Lapwai and Lewiston?-Answer. I am, sir.
Question 5. Are you acquainted with the nature of the soil of the bottom-lands of the
mission claim ?-Answer. I am.
Question 6. Do you know of any land similar to that in the vicinity which has rented
for the last six years?-Answer. Yes; I do.
.
·
Question 7. What land was so rented ?-Answer. My own.
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Question 8. Have you known any other besides your own to rent?-Answer. I don't
recollect of any now.
Question 9. What is the rental value of such land per acre?
(Objected to as incompetent, witness not being sufficiently acquainted with the usual
rental value of lands, by defendant's counsel.)
Answer. That is a pretty hard question to answer; don't know of any place renting
but my own, and that for one year-about forty acres of it; and I got $800 a yeaf fox:
that.
Question 10. How much land, within twenty miles of Lapwai, of a similar character
to the above and in control of the whites is there?-A.n:.wer. Not any that I know of.
Question 11. Is the use of that particular kind of land, for farming pnrposeE: worth..
more or less than the ordinary farming land in the vicinity?
(Objected tJ as irrelevant and incompetent by defendant's counsel.)
Answer. It is worth more.
Question 12. W hy is it worth more ?-Answer. Because it produces more per acre.
,
Question 13. What is the most profitable crop to rnise on .that land-? -Answer. Timothy-bay.
Question 14. In a distance of twenty miles, how much land used hy whites that will
produce a profitable crop of timothy-hay?-Answer. A very small quantity.
Question 15. W here is the market for timothy-hay?-Answer. At the post and Lewiston and the agency.
,,,
Question 16. How far have you know:n timothy-hay to be hauled in wagons to such
markets?
(Objected to by defendant's counsel as immaterial.)
Answer. Sixt y-five miles. Question 17. When '?-Answer. Last fall.
Question 18. What was it worth a ton to haul that distance?
(Objected t o by defendant's counsel as immaterial.)
Answer. It was worth about $20 a ton.
Question 19. For the fast six years would there have been a market for as much
timothy-hay as could have been raised on the mission claim?-Answer. I think there
would.
Question 20. How far off from said claim woulq the market have been ?-Answer.
From a mile and a half to ten miles.
Question 21. What proportion of said mission claim is fit for the production of tiinothyhay?-Answer. Now, notknowingexactlywherethelinesrun, Icouldnotsayexactly, but
I should judge that there is very little ofit but would produce timothy-bay.
Question 22. Do you know the place, about a mile and a half or two miles above the
mouth of the Lapwai, where the old apple-trees stand ?-Answer. I do.
Question 23. Is there any remains of a field or house there, or signs of ancient cultivatfon ?-Answer. There is.
Question. From the marks of ancient cultivation highest up Lapwai Creek, down the
creek to a point opposite the old stone church, embracing all the bottom-land along said
creek between said points, what proportion woulQ. raise a g-0od crop of timothy-hay?Answer. All of it; every foot of it.
.
.
Question 25. Can you estimate about how many acres would be in that?-Answer.
Yes, I can.
·
Question 26. State about bow many acres in that tract.-Answer. I should think
about six hundred acres.
Question 27. Are you acquainted with about what would have been about aq average
crop of timothy per acre on such land since November, 1868?-Answer. I am.
Question 28. What would it have been per acre on an avera-~e, year by year?-Answer.
From two and a half to three tons.
Question 29. Since November, 1868, wha-t has been the average price per ton of timothy-hay at Fort Lapwai ?--Answer. About $25.
'
Question 30. What at Lewiston ?-Answer. Thirty-five.
Question 31. Have you had any experience in raising timothy-hay?-Answer. I have.
Question 32. Have you been in the business; if so, how long?-Answer. I have; for
the last eight or nine years.
.
Question 33. Can you estimate about wha.t it would cost to put in the land on this
mission claim in timothy per acre ?-Answer. I can.
•
Question 34. Do so.-Answer. About $2.50 per acre.
Question 35. How often would the land have to' be broken up and sowed ?-Answer.
I don't know; mine has been running eight or nine years, and produces from two and a
half to three tons per acre.
Question 36. Can you estimate about what it would cost to have fenced that portion
of the mission claim sufficiently to have protected timothy ?-Answer. I can ..
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Question 37. Will you do so?-Answer. About $2 per rod.
Question 38. Can you estimate about what it would cost per ton to harvest the hay 011
said mission claim and take it to market ?-Answer. That is all owing to where he got
his market.
Question 39. What would it cost to harvest the hay ?-Answer. About ·2 per acre.
Question. How much would it cost to stack it ?-Answer. I included tlla.t in my answer before.
Question 41. How much to take it to market at the garrison at Fort Lapwai ?-Answer. About $2.50 per ton.
Question 42. How much to Lewiston ?-Answer. Ten dollars per ton.
Question 43. Is said Lapwai claim fit for raising potatoes .and other garden stuff?Answer. It is.
·
Question 44. What would be an average crop of potatoes per acre?-Answer. About
five hundred bushels.
Question 45. About what would it cost to put in, cultivate, and harvest an acre of
potatoes ?-Answer. I should think about $25.
Question 46. Has there been any market in the neighborhood of Lapwai for potatoes
in the last six. years? If so, where?-Answer. There has; at Lewiston and other different points.
·
Question 47. Any been sold right at the Lapwai-any quantities ?-Answer. There
has.
Question 48. What has been tl!e price at Lapwai ?-Answer. About a cent and a half
to two cents a pound.
Question 49. Can you mention prices of any other garden produce? If you can, do
so.-Answer. Cabbage, al:)out 5 cents per pound; onions, about the same price, aud every
other kind of vegetables about in proportion.
·
Question 50. Can you estimate about how mfrch cabbage, onions, and other kinds of
vegetables an acre would produce ?-Answer. I think about ten tho_u sand pounds.
Question 51. Has there been any market at the Lapwai for oats and barley for the last
six years ?-1\.nswer. There has.
Question 52. What was about an average price ?-Answer. About 2~ cents per pound.
Question 53. About how much per acre would the mission-claim lands produce?Answer. About twenty-five hundred pounds per acre.
Que~tion 54. About how much would it cost to put in, harvest, and thrash those grains
per acre ?-Answer. About $15 per acre.
Cross-examination by Thomas H. Brents for defendants:
Cross-question 1. When did you buy your farm, and how much did you pay for it;
and how large is it?
(Objected to by petitioner as irrelevant and new matter.)
Answer. I bought 1t in 1866, I think it was. I paid $2,500 for the lower place, about
a hundred and sixty acres, more or less.
Cross-question 2. How much tillable land have you altogether ?.:._Answer. About three
hunored acres.
Cross-question 3. How much hay-land have you ?-Answer. About a hundred acres.
Cross-question 4. How much of it is in hay?-Answer. About seventy-five acres.
Crosc,-que:,tion 5. What amount of hay does it produce altogether, in grass per annum ?-An wer. About a hundred and finy tons.
Cross-question 6. Is that land as good as the klnd on the mission claim, or better?Answer. It is not as good.
Cro s-question 7. Have you ever farmed on the mission claim yourself'?-Answer. I
never plowed and sowed, but I have harvested and thrashed two crops of wheat and oats
on the mission claim.
Cross-question 8. Does the Lapwai Creek run straight through the place, or does it
meander or zigzag considerably ?-Answer. I think it zigzags some.
Cro s-que tion 9. How wide is it, on an average, from bank to bank ?-Answer. I
should think about from forty to fifty feet.
·
Cro -question 10. Are there any gravel or sand bars on the claim; and, if so, what is
their extent ?-Answer. There are none that ever I saw .
. <?ro~-question 11. Would the whole of that place produce good timothy-hay without
1mgat1on ?-Answer. All the bottom-land would.
Cro s-question 12. About how much ?-Answer. I should think there was about six
hundred acres of that bottom-land.
Cross-question 13. How muchhay, altogether, would it produce?-Answer. Between
a thousand and fifteen hundred tons.
Cros -question 14. How much hay will supply the Lapwai market ?-Answer. I suppo e five hundred tons.
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Cross-question 15. How much would supply the Lewiston market ?-Answer. That I
could not say; I a'n't as well posted on the Lewiston market.
Cross-question 16. Where was the hay ob~ai?ed that was hauled sixty-five_ miles, and~
how much was there of it, and how much did 1t cost?-Answer. It was obtamed at Camas prairie, thirty tons, and it cost $10 per ton in the field.
Cross-question 17. How f&.r from Lapwai is Paradise Valley?-Answer. I could not
say.
Cross-question 18. What amount of potatoes, besides what are already produced there,
would supply the Lapwai market?-Answer. I do not know.
· .
Cross-question 19. Of onions and cabbage?-Answer. I couldn't say that either.
Cross-question 20. How mu~h of these articles would :.mpplythe Lewiston market?Answer. Couldn't say.
·
Cross-question 21. What is the average width of the bottom-lands on the mission
?-Answer.
Very
near
half
a
mile.
claim
Cross-question 22. How far does that .claim extend up the Lapwai Creek ·from its
mouth ?-Answer. Between two and three miles, I should judge. I don't know exactly
, where the upper or lower line is.
·
Cross-question 23. Do the foot-hills meander much ?-Answer. They do not' meander
much, as near as I can recollect.
Redirect by the petitioner:
Question. You state that you paid $2,500 for your place. Did you buy it of a relative, and pay less than it was really worth, or was that the value of the land?
(Objected to as immaterial and leading by defendant's counsel.)
Answer. I paid less than what it was worth.
Recross by counsel for the United States:
Cross-question. What was it worth ?-Answer. Forty-five hundred dollars.
Redirect by petitioner:
Question. How much hay land is there on that place?
(Objected to by defendant's counsel as new matter.)
Answer. About forty acres.
.
Second general interrogatory by the commissioner. Do you know of any other matter
relative to the claim in question? If you do, state it.-Answer. No, I don't know anything more.
SAM. PHINNEY.

,,

Subscribed and sworn to before me, this 14th day of July, 1875.
.

H. o. ADAMS,
United States Com,1nissioner.

Deposition of Columbus Walker, for claimant, taken at Lewiston, Idaho, on the 14th day of
July, A. D. 1875.

Claimant p. p. Defendant's counsel, 'rhomas H. Brents.
First general interrogatory by the commissioner. Please to state your name, your occupation, your age, your place of residence the past year; whether you have any, and, if any,
what interest, direct or fndirect, in the claim which is the subject of inquiry; and whether
and in what degre~ you are related to the claimant.-Answer. My name is Columbus _
Walker; occupation, United States- internal-revenue deputy collector; age, thirty-nine;
place of residence ,the past year, Lewiston, I. T. I have no interest in the claim and am
no relation of the claimant.
Examination-in-chief by W. G. Langford, the petitioner, in person:
Question 1. How long have you resided in Lewiston ?-Answer. Since April, 1868.
Question 2. If you know of anything about the price of timothy-hay in Lewiston
since you have heen here, state what you know about it. -Answer. I have bought timothy-hay for my horses and paid $35 a ton for i_t. Hay has sold for $40 ,a ton, and I
think it has sold for $25 a ton.
Cross-examination by counsel for the United States:
Cross-question 1. Has it not sold for $20 per ton ?-Answer. I don't know.
Cross-question 2. How often have have you paid $35 per ton for it?-Answer. Nevel
but once that I recollect of:
·
Cross-question 3. Have you kept ruu of its market price ?-Answer. No, sir; I have
not.
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Cross-question 4. Has it fluctuated very much ?-Answer. In my opinion it has not.
Second general interrogatory by the commissioner. Do you know of any other matter
relative to the claim in question? If so, state it.-Answer. I don't know anythmg
further personally,
COLUMBUS WALKER.
Subscribed and sworn to before me this 14th day of July, 1875.
H. 0. ADAMS,
United States nommissioner.
• Deposition of J. M. Ourry, for claimant, taken at Lewiston, Idaho, on tlte 15th day of July,
A. D. 1875.

Claimant p. p. Defendant's counsel, Thomas H. Brents.
First general interrogatory by the commissioner. Please to state your name, your occupation, your age, your place of residence the past year; whether you have any, and,
if any, what interest, direct or indirect, in the claim which is the subject of inquiry,
and whether and in what degree you are related to the c]aimant.-Answer. My name is
J. M. Curry; occupation, keeper of livery-stable; age, forty-seven; place of residence
the past year, Lewiston, I. T.; and I have no interest. direct or indireet, in the claim
which is the subject of inquiry, and am no relation of the claimant.
Examination-in-'chief by the petitioner in person:
Question 1. How long have yo11 resided in Lewiston '!-Answer. About eight years.
Question 2. Areyou acquainted with the market value of bay in Lewiston since November, 1868?-Answer. Yes, sir.
·
Question 3. State what the average market price of timothy-hay has beeri in Lewiston during that time.-Answer. For timothy-ha,y I have given $45 per ton. I think it
would average$30 per ton.
Question 4. Do you know whether the Clearwater is navigable as far up as the mouth
of the Lapwai ?-Answer. I do; it is navigable at certain seasons of the year; I saw a
steamboat up there four years ago.
Cross-examination by Thomas H. Brents for the United States:
Cross-question 1. Has not the price of hay been somewhat fluctuating in the Lewiston
market since 1868?-Answer. Yes.
Cross-question 2. How much has it fluctuated ?-Answer. Twenty-five dollars is the
least I have given for it, and up to as high as forty-five.
Cross-question 3. How long and during what time of the year is the Clearwater navigable to the agency ?-Answer. I think I would be safe in saying two months in the
year, usually the months of May and June.
Cross-question 4. How long after that time does the baying season come on ?-Answer.
For timothy-hay it comes in July.
Second general interrogatory by the commissioner, Do you know of any other matter
relative to the claim in question? If you do, state it.-Answer. No, I don't know that
I do.
J. M. CURRY.
Sworn to and subscribed before me this 15th day of July, 1875.
H. 0. ADAMS,
United States Comm'issfoner.

M. T. CrrAMBERS, recalled.
Examination-in-chief by the petitioner in person:
(Coun~el for the United States o~jected to the recalling of Mr. Chambers.)
Question 1. State in what occupation you was while on the reservatfon.-Answer. I
was first employed as carpenter, afterward placed in charge of the post at Ramai; had
the general supervision of all the work at that place-farming, milling, blacksm'thing,
carpen~ring, and supervision of the Iudians generally.
Question 2. In making your estimate of the value of use of the mission claim did
you leave out any item; and, if so, what?
'
(Objected to by counsel for defendants as leading, and as cross-examination of petitioner's own witness.)
Answer. Yes; I left out a church, orchard, and dwelling-house occupied by Charles
Monteith.
Question 3. State your eetimate of the annual value of each of said items.
(Objected to by defendants' counsel as 'incompetent.)
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Answer. The church, $100; orchard, $200; and dwelling, $120.
,
Question 4. Is the Clearwaternayigable as far
the Lapwai for steamers?-Answer.
I have seen a steamer at the Lapwai. I consider it navigable about two months in the
year.
Cross-examination by Thomas H. Brents for defendants:
Cross-question 1. How much of the dwelling-house occqpied by Charles Monteith is
outside the boundaries of Mr. Langford's claim ?-Answer. About one-fourth.
Cross-qu&;tion 2. By whom were these buildings constructed ?-Answer. By Government.
Cross-question 3. Was the sutler's store kep~ at tbe agency ~vithin the lines of Mr.
Langford's claim ?-Answer. No; it was not.
Cross-question 4. How far outside of the line was it ?-Answer. About fifty or sixty feet.
Cross-question 5. How far is it from the mill ?-Answer. About seyenty-five yards.
Cross-question 6. How wide is the strip of level land west of Mr. Langford's claim·at
that point ?-Answer. About a hundred and twenty or thirty feet.
Cross-question 7. Does it connect wit,h the Clearwater valley below Mr. Langford's
· claim ?-Answer. It does.
Cross-question 8. How wide is that valley there?-Answer. I should judge it is about
three hundred yards.
Cross-question 9. When did you first ascertain that you had omitted the items just
mentioned by yon from your estimate ?-Answer. The same day that I made the previous estimate. In footing up the estimate I found that it did not correspond with my
statement, which caused me to examine my statement again, and found the last·mentioned iiems had been left out.
·
·
Cross-question 10. How many bushels of apples has the pla'!e produced since you have
known it?-Answer. I don't know.
Cross-question 11. Is the Clearwater River navigable above Lapwai for steamboats?Answer. I think it is at high water.
Cross-question .12. At the same time that it is navigahle to Lapwai ?-Answer. Yes.
Cross-question 13. When was the last time that a steamboat went up ta Lapwai?Answer. I don't know. The last one I saw was in 1870; it might have beeµ in 1871.
Redirect by petitioner:
Question. In the strip of land between my line and the foot-hills, on which is the
sutler's store; is there any water except what is taken from Lapwai Creek by artificial
means?-Ans-;ver. No, there is none.
Recross by counsel for defendants:
Cross-question 1. Can not water be obtained by digging on that strip ?-Answer. It can.
Cross-question 2. How far is the distance from them i11 to where thnt strip reaches the
Clearwater?-Answer. About three hundred and fiJty yards.
Redirect by petitioner:
_
. Question. What kind of water is had by digging on that strip ?-f\nswer. On reflect10n, I do not know that water could be obtained by digg'ing on that strip. I don't know
of any well being dug on it.
General question by the commissioner. Do you know of any other matter relative to
the claim in question? If you do, state it.-A.nswer. Nothing that I can think _of.
M. T. CHAMBERS.
Subscribed and sworn to before me this 15th day·of July, 1875.
.
H. 0.

AD.AMS,

United States Commissioner.

Deposition of Aiigust Bittner, for claimant, taken at Lewiston1 Idaho, on the 15th day of
July, A. D. 187'5.
Claimant p. p.

Defendants' counsel, Thomas H. Brents.

First general interrogatory by the commissioner. Please to state your name, yonr oc?upation, you~ age, your place of residence the past year; whether you have any, and,
if any, what, mterest,_ dir~ct or indirect, in the claim which is the subject of inquiry;
~nd whether, and in what de~ree, you are related to the claimant.-Answer. My name
Is A1;1gust Bittner; my occupation, hotel-keeper; age, forty-four; residence the past year,
Lew1ston1 I. T.; have no interest in the claim~ and am no relation to the claimant.
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Examination-in-chief by W. G. Langford, the petitioner, in person:
Question I. How long have yQu bee hotel-keeper in Lewiston ?-Answer. Thirteen
years.
Question 2. Have you been acquainted during that time with the price of flour and
vegetables in Lewiston ?-Answer. I have.
Question 3. Will you state what has been the market-price of flour since November
1868, in Lewiston?
'
1
(Objection by counsel for United States as irrelevant.)
Answer. From $5 to $12 per barrel.
Qucstiori 4. In the same place, for the same time, what has been the market-price for
potatoes?
·
.
(Objected to as above.)
Answer. From a cent and a half up to ten ·cents per pound.
· Question 5. What has been the price of' cabbage for the same time?
(Objected to as aboye.)
Answer. From 2 cents ~o 10 cents per pound.
Question 6. What for beets and carrots?
(Objected to as before.)
·
Answ·er. Beets about in the rate of' cabbage; other r oots about the same as potatoes?
Question 7. Prior to 1868 were prices greater or less than since that time? ,
(Objection same as above.)
Answer. About the same. Cross-examination by Thomas H. Brents on.part of United States :
Cross-question 1. What were the prices of these articles when you first commenced
hotel-keeping in Lewiston ?-Answer. For the first two or three years they were ten
times as high.
Cross-ques-t ion 2. What part of the time since 1868 has flour been at $12 ?-Answer.
I believe it was in 1869 once, and 1875 another time, and at other times from six to eight.
Cross-question 3. In 187-3 and 1874 was it notlowerthan$5?-Answer. I have known
a whole load to be sold for four and a half, but yon could not l}uy a single barrel for
that.
- Cross-question 4. What part of the time have potatoes sold for 10 cents ?-Answer.
Most every year, in the month of June.
, Cross-question 5. That is when they are new, and are supplied from the gardens near
town ?-Answer. Yes, sir.
Cross-question 6. Is it about the same with the other vegetables mentioned?-Answer.
About the same.
Cross-question 7. The prices mentioned by you are the retail prices ?-Answer. Yes,
~L

,

Cross-question•B. Are not the wholesale prices much lower?-Answer. Not 1 iii this
time of the year.
Cross-question 9. Are they not usually so ?-Answer. Yes, sir; especially in the fall
- season of the year.
Cross-question 10. Are not pofa~oes sold as low as a cent a pound ?-Answer. Yes, sir;
by wholesale.
Redirect by petitioner:
Question·1. _How long did flour sell as cheap as four and a half per barrel ?-Answer.
By rare chances.
Qm·stion 2. What were the average prices?-Answer. From six to eight.
Question 3. What was the average price of potatoes in the fall by w,holesale ?-Ans.wer. From 1 to 2 cents.
Question 4. How high have you known them to be?
(O'.)jected to as matter in chief by counsel for United States.)
Answer. As high as 3 cents.
Questiou 5. In the winter?
(Same objection.)
Answer. As high as 5.
Qnestion 6. Cabbages and beets?
(8u,me objection by counsel.)
Answer. Up to 10 cents.
Second general interrogatory by the commissioner. Do you know of any other matter
relative to tl1e claim in qnestion? If you do, state it.-Answer. I do not.
AUGUST BITTNER.

Subscribed and sworn to before me this 5th day of July, 1875.
H. 0. ADA~S,

United States Commissioner.

LANGFORD LAND CLAIM.
Depo.~ition of 'l'imotliy, for claimant, taken at Lewiston, Ida/to, on the 16th day of Jnly,
A. D. 1875.

Claimant p. p. Defendants' counsel, Thomas H. Brents.
· Father Cataldo, having been duly sworn to truthfully interpret between the commissioner, together with the petitioner and counsel for the UBited States, aud the witness,
TIMOTHY; and Timothy having been first duly sworn, deposes as follows:
First general interrogatory by tb_e commissioner. Please to st!te your ua111e, your occ~pation, your age, your place of residence the past year; whether you have an,·, aud, 1f
any, what, int~rest, direc,t or indirect, · in the claim which_ the sub,iect of in411iry; an_d
whether, and in what degree, you are related t() the cla11!1ant.-Answer. My 11ame L~
Timothy; occupation, farmer; age, seventy-two; place of residence the past year, Alpawa,
W. T. I have no interest in the claim which is the su~ject of inquiry, and am no relation to the claimant, except that God is the Father of us all.

\S

Examination-in-chief by the petitioner in person:
Question 1. Are you an Indian; and tf sd, what tribe ?-Answer. I am an · Indian,
and of the tribe of Nu-un-poo or Nez Pere~.
Question 2. Have you been chief or one of the head-men of sniid tribe ?-Answer. I
have three children, and since that time have been one of the head-men of the tribe; after a few.years I was admitted into the Indian council at Wallnla as a chief.
Question 3. Were you ever at Washington City ?-Answer. I have ueen in Washington with Agent J. O'Neill, Dr. Newell, and three other chiefs.
·
Question 4. Did you know Rev. H. H. Spaulding?-Answer. I know Rev. H. H.
Spaulding; be was our teacher.
.
Question
How long ago did Mr. Spaulding come to this country? -Answer. I do
not know exactly how many years, but I know I bad three children when he came.
Question 6. Was it before Dr. Whitman was killed, and before the Cayuse war?-Answer. Mr. Spaulding came to this country with Dr. Whitman, and lJr. Whitman was
not killed till after many years; I do not know how many.
Question 7. Did Mr. Spaulding come up to Lapwai; and, if so, who came up with
him ?-Answer. When Mr. Spaulding came on, sixteen chiefs· of different part-; of our
o·,vn country went to fetch him up, and brought him upto Lapwai; .ancl I was with them,
and no other white man was with Mr. Spaulding. A great many other men besides the
, chiefs belonging to our tribe were with us.
Question 8. When Mr. Spaulding and bis escort got to Lapwai, what diq. he and the
chiefs do ?-Answer. When Mr. Spaulding got to Lapwai, he fixed his residence about
a mile below the garrison; and, after about a year all our pe·o ple gathered in council and
decided that the preacher's residence should be below, on the bank of the river, where
is now the present agency, because there was good land, and plenty of :firewood brought
by the river; and after that decision Mr. Spaulding went to dwell there. And then we
gave Mr. Spaulding all our children; I don't know bow many tens; I know there were
a great many. In fact, they were all; and Mr. Spaulding began to teach them how to
read and write. And after some time they gathered again in council, and they gave Mr.
Spaulding all that land, because he bad to support so many children, boys and girls, of
their tribe. They gave him, for the children, all that island and above the island, and
where the school-house is now, and above the school-house too, without deciding bow '
much or defining the limits. After that time Mr. Spaulding put up a mill, and by the
example of Mr. Spaulding we became great farmers. We raised everv kind of protluce,
grain and fruits. The news went abroad, and the great chief of the Spokanes sent his
son to our school, and another chief of the farther Spokanes sent his son to our sthool;
the one that is now called Moses, and a chief of the Cayuses, sent hii- son: Then we believed in the word of God; we were taught the Christian religion, both Old and New
Testament."!. So we became good Christians and good men; and when Dr. Whitman was
killed, we had nothing to do with it.
Question 9. At the point about a mile below the {?;arrison, did Mr. Spanlding Have any
house, fields, or apple-trees?-Answer. When Mr. Spaulciing arrived he made a little
house there only for the winter, and planted some apple-seeds. In the spring after, he
moved down.
Question 10. From those seeds be planted, are there any apple-trees now standing?Answer. Those apple-trees were transplanted, some to Lapwai, some to Alpoma, and
~ome to Umatilla, and they are large trees now, and part are now in thes 1me place where
they were planted. There was a small field where he first stopped for little thiug.3 that
were to be eaten green.
Question 11. Were there many fields between the :first residence and where the schoolhouse is ?-Answer. He bad a great many fields, but all of them.were in the island. He
had also some fields above the present school-house, but they were not so far as his first
residence.

s:
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Question 12. How far is the first house which he built from the mouth of' Lapwai?Answer. About the middle between the mouth of Lapwai and the garrison exactly
where the oid apple-trees are now.
'
Question 13. Did Mr. Spaulding preach at Lapwai, and print any bo:)ks ?-Answer.
Yes; he preached the Christian religion and printed some hooks;
Question 14. How long dirl Spaulding stay there, and how did he happen to go a way?Answer. I don't know bow many years; we don't count by years; a long time, maybe
twenty. When Dr. Whitm~n was killed, Mr. Spaulding was at where is now the Umatilla agency, and going home to Lapwai met a priest, who told him that Dr. Whitman
was killed, and so he ran away, and after some few days he came by ni~ht to William
Craig's residence, where was his wife with her children, who bad gone there for fear of
the Indians. Orders or advices came to him from below that he had better go below,
and he went down, escorted by the Indians, promising them to come back a<; soon as the
troubles were over. We went to Wallula with him, and early in the morning we put
him in the boat, and he went off. . The sun was not very high when an armed band of
Cayuse Indians came to kill Mr. t:3paulding; and as they were disappointed, they reproached me and my friends for having saved Mr. Spaulding's life and prqcured. bis
escape.
Cross-examination by Thomas H. Brents for the United States:
Cross-question 1. At what time of the year did Mr. Spaulding first arrive at Lapwai?Answer. In the middle of the fall.
Cross-question 2. At what time the next year did be remove down to Clearwater?Answer. Early in the spring; as soon as the snow went off
Cross-question 3. Did be continue to claim bis :fir;;t residence after that time ?-Answer. No; he began to claim only on the bank of the river what we gave him.
Cross-question 4. How large was the island which you gave him ?-Answer. As big
as it is now. I have told yon already that it was the island and something above; I
don't know how much. The islanJ JormeLi by the Lapwai and the ditd1 u1ade IJy Mr.
8paulding.
Cross-question 5. How many of the apple-trees planted by Mr. Spa.uldiug are now
standing ?-Answer. I don't know; I never troubled my;;elf about counting them.
Cross-question 6. How many fields had Mr. Spa.ulding above the island '?-Answer.
He had a big field above the island on the Clearwater, and a little field above the island
on the creek. .
Cross-question 7. Has the mot1thof the Lapwai ever changed; and, if so, how much?-·
Answer. The mouth was always at the same point, and the difference was only made ·by
the ditch.
Cross-question 8. Have you seen it frequently in the last five or six years ?-Answer.
I have seen it frequently_in the last five or six years. It has changed a little below the
bridge near the mouth.
Cross-question 9. About how many steps ?-Answer. About a hundred feet, perhaps
more and perhaps less, dowu the river.
Cross-question 10. \Vhen Mr. Spaulding left Lapwai to escape the Cayuses, what became of his property there ?-Answer. He took with him some of his personal property,
and left a great many of his books and .farming tools. He gave permission to the Indians to have the articles they needed, and they took almost everything. I don't know
about it myself; I was at Alpoma; I heard so.
Cross-question 11. What became of the improv3ments constructefl by Mr. Spaulding ?-Answer. Everything was abandoned and destro_yed; not burned. Tbe rails and
buildings were burned for fire-wood; the cattle killed by the Cayuses to eat.
Cross-question 12. How long did Mr. Spaulding remain away before he returned
there?-Answer. I do not know; it was when Mr. Anderson was agent.
Cross-question 13. Could Mr. Spanlding have returned sooner th~11 he did, with safety
from- the Indians, and resunietl his mission work at Lapwai '?-Am,wer. The Cayuses
were bad for a long time, and I do not think Mr. Spaulding could l1ave come sooner.
Cross-question 14. Did not other whites come some years before he did ?~Answer. A
great many came.
Redirect by petitioner:
Question l. After Spaulding moved down to Lapwai, do you know how far he claimed
up the Lapwai?-Answer. He claimed up to and some distance above where the schoolhouse now stanoR, and above that were all Indian farms.
Question 2. Ditl Mr. Spaulding help the Indians larm their farms'?
(Objected to as immaterial and irrelevant by defendants' counsel.)
Answer. Mr. Spaulding was never sitting down; he was always going around helping
with bis counsel a.ud example the Iutliaus to farm.
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Question 3. Do you remember whether Mr. Spaulding raised fields of grain up near
where h6 first located?
·
(Objected to by defendant's counsel as new matter.)
Answer. He had only a little garden, which they cultivated with hoes. They did
not: plow any.
Second general interrogatory by the commissioner. Do you know of any other matter
relative to the claim in question? If you do, stateit.-Answer. I don't know aey other
thing, except that Mr. Spaulding took that land and we all took'little farms around
him.
TIMOTHY (his X mark).
Subscribed and sworn to before me this 16th day of July, 1875.
H. 0. ADAMS,
United Slates Commissioner.

Deposition ef C. A. Tltatclier, for claimant, taken gt Lewiston, Idaho, on the 16th day of
Jitly, ,A. D. 1875.
Claimant p. p. Defendant's counsel, Thomas H. Brents.
First general interrogatory by the commissioner. Please to state your name, your occu•
pation, your age, your place of residence the past; year; whether you have any, and, tf
any, what, interest, direct or indirect, in the claim which is the subject of inquiry; and
whether, and in what degree, you are related to the claimant.-Answer. My name is C. A.
Thatcher; occupation, commission dealer; age, forty-eight; residence the past year,
Lewiston, I. T. I have no interest in the claim which is the subject of inquiry, and I am
no relation to the claimant.
Examination-in-chief by the petitioner in person:
·Question 1. How long have you resid~d in Lewiston and vicinity ?--Answer. Since
1862.
Question 2. Have you been in any official occupation in this vicinity since you have
resided here ?-Answer. I have been justice of the pea~e. county clerk, and postmaster:
Question 3. Have you been an employe of the United States since y u have been in
this vicinity? If so, state when, where, and how long.-Answer. An employe in the
Indian Department at the Lapwai Agency from 1862 to 1868, as farmer and superintendent of farming.
Question 4. Are you acquainted with the character of the land, the mills, and the
orchards on the Lapwai mission claim ?-Answer. I am.
Question 5. Have you been acquainted with the markets in the vicinity uf said claim
since 1868 ?-Answer. To some extent; not altogether.
Question 6. Have you been acquainted with the lumber and flour market since
1868?-Answer. I have.
Question 7. From your knowledge of those mills andoftheflourand lumber murket,
can you estimate what the annual use of those mill~is worth since 1868 ?-Answer. I
should put the flour-mill at about $500 per annum before the,recenf, improvements, and
at about Sl,000 per annum since that time. Those improvements ,vere made, I think.
about three years ago. I think the saw-mi11 should have been worth $750 per annum,
Question 8. Do you know sufficiently of the fruit market to estimate what the orchards should have been worth per annum during that time?-Answer. About $200.
Question 9. Are you generally acquainted witli the farmers in this vcinity, so as to
tell whether they general ly work ~heir own farms or by renting ?-Answer. I am. 'J;hey
1
generally work their own farms. Question 10. Do you know of any farms renting for moneyed rent ?-Answer. I do not.
Question 11. Is t..he land on the mission claim good farming land ?-Answer. It is the
best I know of in the country.
Question 12. Would it produce timothy?-Answer. It will.
Question 13. Wh:1t other things would it produce ?-Answer. All kinds of grain and
vegetables.
•
Question ] 4. What would you think it would produce per acre of those various crops
of which _yot have spoken ?-Answer. It would produce fifty bushels of wheat, one
hundred bushels of corn, one thousand bushels of potato'3s, and three tons of timothyhay per acre, on the best portions of it.
'
Question 15. How large a proportion .or it would be thu~ fertile, .t aking a strip from
S. F.x. 2-64,
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the old apple-trees, about two miles up the creek, to the foot-hills on each side of tl1c
stream down to a point opposite the old stone church ?-Answer. I should ·likc to he a
little more certain about it to answer that question. I think that one-half of it will
. produce corn, timothy, and potatoes, and three-fourths of it will produce barley, wheat,
and oats, if it were all cleared and under the best of cultivation and circumstances..
Question 16. What proportion of it is timbered and brush land ?-Answer. About
one-thi[d ofit; the brush would have to be cleared off of that much. .
Question 17. In eultivating that timber and brush land, estimating the cost of removing the same, and the price of the same, and its relative fertility, is it worth more
or less than the other land '?-Answer. I think it is worth full as much.
Question 18. In a patch ofland commencing at the stone church, and running thence
northerly to a point on the Clearwater three hundred yards above the mouth of the
Lapwai Creek, thence down the bank of Clearwater six hundred yards to a point, thence
soutb.erly in a straight line to a point on the bank or Lapwai Creek opposite the stone
church, what proportion of the same is fertile land ?-Answer. Nine-tenths of that is
fertile land.
'
Cross-examination by Thomas H. Brents on part of United States:
.Cross-question 1. Have you ever had any experience in the milling busi:ness yourself;
and, if so, how much, and in what capacity?-Answer. I never have had any experience in the milling business.
Cross-question 2. Do you kno~ what such mills as those at the Lapwai Agency rnnt
for' per annum in this count'ry?-Answer. Positively, I have not.
Cross-questi<;>n 3. How long can those mills be operated during the year?-Answer.
One at a time, they could be operated about one-half;,ofthe time; the water being insuf:.
ficient for a longer time ordinarily, and the winter sometimes being too cold.
Cross-question 4. What are the capacities of those mills respectively ?-Answer. Beginning with the grist-mill, I think it would produce seventy-five barrels of flour in
twenty-four hours. The saw-mill, I think, will produce about 3,COO feet of lumber in
the twenty-four hours.
Cross-question 5. By whom were those mills constructed ?-Answer. By M. M. Wi\1iams, for the Indian Department of the United States.
Cross-question 6. What would it cost per annum to operate them ?-,-Answer. While
operating the grist-mill, as I have stated, it would require the services of four men, at
$12 per day. As to the rest of the expepses, I am not able to state.
-Cross-question 7. What amount of grain has been produced in the surrounding country
and brought to t hat mill in the last six years for grinding ?-Answer. I can only guess
at it. I would judge enough had been taken to that mill ta require the mill to run six:
hours per day for six months in the year.
·
Cross-question 8. Would the fruit borne by the orchard on the Lapwai mission claim
during that period sell for $200 per year, above expenses of tending, gath~ring, and
marketing ?-Answer. I think it would, by selling t he fruit in the vicinity of the
agency.
•
Cross-question 9. Do you include the young orchard in your estimate ?-Answer. I
inclucle all. I refer principally to the trees that were put out while I was there. I
haven't considered in this estimate that the seedlings were of much value, though with
two years' improvement they could be made quite valuable by grafting.
Cross-question 10. Were the others put out by the Government employes ?-Answer.
. They were. I put the mmit of them out myself while there.
Cr0ss-question 11. Do you know the limits of the land claimed by Mr. Langford?Answer. I do, as he has described it to me.
Cross-question 12. What would it cost to clear it of brush and timber and put it in
good cultivation ?-Answer. Supposing there is about one hundred and sixty acres of
brush an'd timber land, I think it would be worth about $4,000 to clear and put into
cultivation that amount.
Cross-question 13. Taking the place as it was when the agency was established, what
do you think it would cost to put it in its present condition?
(Objected to by petitioner as irrelevant.)
Answer. Twenty-one thousand dollars.
Cross-question 14. As the place then was, what was it worth?
(Objected to by petitioner as irrelevant.)
Answer. I cannot state, as there was no sale for it at that time.
Cross-question 15. To produce in the ratio stated by you yesterday, wQuld it not require irrigation and the very best of culture ?-Answer. It would require the best of
culture and irrigation on a small part of the dry est of the land.
Cross-question 16. In an ordinary season, under ordinary conditions, and with ordi-
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nary culture, what would it produce?-Answer. Not more than one-half of what I
stated yesterday, with the exception of timothy. Timothy, once put in and set, will
produce what I stated yesterdaywithout further cultivation.
Redirect by petitioner:
Question 1. Considering that a private person in 1862, when you first came to the
country could have had the undisputed title and possession of that land and the mission
improv~ments and all the improvements by the Government excluo.ed, and such person
had used ordinary care 1 diligence, and ability in using the same ~or µtilling, farming,
and other appropriate use, what do you estimate that such use would have been worth
per annum from that time to this?
.
.
· .
(Objected to by co,msel for defendants as irrelevant, 1mmater1al, and new matter, ~nd
as being too remote and speculative.)
Answer. From $3,000 to $6,000 per annum.
Question 2. What would _it have been useful for?
(Objected to as above.)
Answer. For its mill-site, its boom-site, favorable trading location, and rich land.
Question 3. Have you ever made an· estimate of how much it would be worth per acre
for timothy-hay ?-Answn. No.
Question 4. Wil1 1 you please make an estimate of what it would have been worth, two
hundred acres of it, for timothy-bay?
(Objected to as above by defendants' counsel.)
Answer. I will. Not less than $15 per a.ere, clear of 'all expenses.
Question 5. In clearing the land of timber and brush, would it cost more or less than
the timber would be worth?
(Same objection as above by counsel for defendants.)
Answer. I think the wood might have paid for one-half of what it cost to clear it.
Question 6. For the last six years what has been the nearest mill to the Lapwai?
(Objected to as above.)
Answer. Sixty and seventy miles.
Question 7. Do yon think if the Lapwai mill had been an established and permanent
custom mill, that the wheat-growing country in the vicinity would have been sufficient
to supply the mill and keep it constanbly running?
_
·
(Objected to as above and as leading by counsel for the United States.)
Answer. For the last three years I think it would.
Question 8. What do you estimate that land- would have been worth for corn ?
(Same objection as above.)
Answer. Perhaps $15' per acre.
Recross by counsel for defendants:
Cross-question 1. At how much do you estimate the boom-site?-.Answer. It ;houlrl
have been worth not less than $500 per annum.
Cross-question 2. Are you aware that that it is not on Mr. Langford's claim ?-Answer. On reflection I believe it is off of the claim.
Cross-question 3. At how much do you estimate the privilege of keeping the sutler's
store at that place ?-Answer. A thousand dollars per annum. ·
Cross-question 4. Would the place have been worth more before 1868 than since?Answer. It would. have been worth, for many purposes, much more before, and for milling parposes more since.
•
Cross-question 5. Excluding the boom-site and trading privileges what would yon estimate ifa rental value at for the six years prior to November 27, 18711 ?-Answer. From
$3,000 to $5,000 per annum, excluding all Government improvements and those privileges.
·
C. A. THATCHER.
Subscribed and sworn to before me this 17th day of July, 1875.
H. 0. ADAMS;
United States Commissioner.

(Endorsed:) Filed September 27, 1875.

J. R.
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In Court of Claims.
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vs.

9921.

THE UNITED STATES.

Certified copy of record in suit of American Board of Commissioners for Foreign Missions
vs. 0' Neill, afterwards Langford i,s. Newell, from the district court of the first judicial
district, county of Nez Perce, Territory of Idaho.
UNITED STATES OF AMERICA,

Territory of Idaho, County of Nez Perce, ss:

Clerk's office of the district court of the first judicial district of the Territory of Idaho.

I, H. Squeir, clerk of the district court of the :first judicial district of the Territory of
Idaho, county of Nez Perce, in the United States of America, and custodian of all t.he
records ,of said court, hereby, certify that I have compared the foregoing copy ot the
papers on :file and endorsements, the journal-entries of said court, and the judgmentbook entries of said court, which constitute the whole and complete record of said court
(except the depositions) in t,he case of the American Board of Com missioners for Foreign
Missions, plaintiff, vs. James O'Neil, defendant, afterwardR title changed to W. G. Langford, plaintiff, vs. James O'Neil, defendant, and afterwards title changed to W. G. Langford, plaintiff, vs. Robert Newel], defendant, with the original record of said cause on
:file and duly entered of record in the records of said court and now remain'g in this office
of said court as the records thereof, and that tbe for'going is a full, complete, and correct transcript from and of said original record of said court in said cause, and of the
whole ther'of.
Witness my official signature and the seal of the district court of the :first judicial district of the Territory of Idaho, for the county of Nez Perce, in the United States of
. America, her'to set and affixed this 27th day of October, A. D. one thousand eight
' hundred and seventy-five.
H. SQUEIR,
Clerk 1st Judicial District of Idaho Ty.

[SEAL.]
UNITED STATES OF AMERICA,

Territory of Idaho, Co·unty of Nez Perce, ss:
I, John Clark, presiding judge of the district court of the :first judicial district of the
Territory of Idaho, for the county of Nez Perce, in the United States of America, hereby
certify that H. Squeir, whose genuine ~ignature is affixed to the foregoing certificate, is,
and was at the time of signing the same, the clerk of said court, duly authorized by law
to make said certificate; that be is the legal keeper of said records of said court, and that
the foregoing attestation is in due form.
Witness my hand this 27th day of October, A. D. one thousand eight hundred and
seventy-five.
JOHN CLARK,

Presiding Judge of the District Court of the First
Judicial District of the Territotvy of Idalto, for the
County of Nez Perce, United States of America.

ALIAS

No. 2.

In the district court ()f the :first judicial district of Idaho Territory, in and for Nez Perce
County.
The people of the Territory of Idaho to the sheriff of Nez Perce County, greeting:
Whereas, on the 9th day of October, A. D. 1869, W. G. Langford, plaintiff, recovered
a judgment in the said district court of the 1st judicial district of Idaho Territory, in
and for Nez Perce County, against Robbert Newell, defendant, for the possession of certain premises in said judgement and decree and hereinafter more particularly described,
as appears to us of record; and whereas the judgement-roll in the action in which said
,iudgement, was entered is :filed in the clerk's office of said court, in the city of Lewiston,
and county of Nez Perce, and the said judgement was entered of record in said clerk's
office fo the said city and county on the 16th day of October, A. D. 1869:
Now, therefore, you, the said sheriff, are hereby commanded and required to place the
said W. G. Langford in the quiet and peaceable possession of the land and premises in
said judgment and decree, described as follows, to wit: Commencing at south side of
Clear Water River, at a point three hundred yards below where the middle thread of
Lapwai Creek empties into said river, at low-water mark in said Clear Water River;
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run'ing thence up the south sine of Clear Water River, at ]ow-water mark, six hundred
yards· ruh'ing thence south two hundred and fifty yards; thence southerly to the southeast c~rner of the unfinished stone church, a building partly finished; thence west three
hundred yards to a point; thence in a straight line to the place of begin'ing; and commencing at said corner of said stone church and the pt>int three hundred yards west
aforesaid, and continue the line from each of said points up sa,id Lapwai Creek, along
the foot-hills on each side of said creek, in a southerly direction, along the meanderings
of said foot-hills, a sufficient distance to embrace in the whole tract six hundred and
forty acres; then run a fine from each end of the last-named lines, which shall be op'osite each other, directly towards each other, so that they will meet and then form a
straight line.
, And make return of this writ within sixty days after your receipt her'of, with what
you have done endorsed hereon.
'
Witness the Hon. W. C. Whitson, judge of the 1st judicial district ofidaho Territory,
in and for Nez Perce County, this the 22d day of January, A. D. 1875.
Attest my band and the seal of said court the day and year last above written.
[SEAL OF COURT.]

H. SQUErn, Clerk.

[EndorseIQents:] Alias No. 2. Writ of possession. W. G. Langford vs. Robert Newell.
Received the within writ on the 22d day of January, A. D. 1875, and found the within
plaintiff in quiet possession of the within-described premises. Subsequently an attempt
was made, and is now threatened, to _forcibly dispossess plaiJ!tift, rendering h.is presen~
possession not altogether peac'able.
Dated M'rch 20th, 1875.
EZRA BAIRD, Sher(tf.
Filed M'mh 20th, 1875.
H. SQUEIR, Cle1·k.

In the district court of the first judicial district of Idaho Territory, in and for Nez Perce
County.
The people of the Territory of Idaho to the sheriff of Nez Perce County,~greeting:
Whereas, on the 9th day of October, A. D. 1869, W. G. Langford, plaintiff, recovered
a judgement in the said district court of the 1st judicial district of Idaho Tnritory, in
and for Nez Perce County, against Robert Newell, defendant, for the possession of certain premises in said judgement and decree and hereinafter more particularly discribed,
as appears to us--of record; and whereas, the judgment-roll in the action in which said
judgement was entered is filed in the clerk's office of said court, in the city of Lewiston,
and county of Nez Perce,.and the said judgement was entered of record in said clerk's
office in said city and county on the 16th day of October, A. D.1869: Now, therefore, you.
~he said sheriff, are hereby commanded and required to place the said W. G. Langford
m the quiet and peaceable possession of the land and prtimises in said judgment and
decree described, as follows, to-wit: Commencing at the south side of Clear ·water River,
at a point three hundred yards below where the middle thread of Lapwai Creek empties
into said river, at low-water mark in said Clear Water River, run'ing thence up the south
side of Clear Water River, at low-water mark, six hundred yards; run'ing thence south.
two hundred and fifty yardl:lj t,hence southerly to the southeast corner of the unfinished
st.one church, a bu'ilding partly finished; thence west three hundred yards to a point;
thence in a straight line to the place of begin'ing; and commencing at said corner of sa,icl
church and the point three hundred yards west aforesaid, and continue the line from
~ach of said points up said Lapwai Creek along the foot-hills on each side of said creek,
m a southerly direction, along the meanderings of said foot-hills, a sufficient distance to
embrace in the whole tract &ix hundred and forty acres; then run a line from each end of
the last-named lines, whfoh shall be op'osite each other, directly towards each other, so
that they will meet and then form one straight line. And make return of this writ
within sixty days after your receipt her'of, with what you have done endorsed hereon.
Witn_ess Hon. W. C. Whitson, judge of the 1st judicial district of Idaho Territory, in
and for Nez Perce County, this the 12th day of November, A. D. 1874. Attest my hand
and the seal -0f said court the day and year last above written.
[SEAL OF COURT.]
H. SQUEIR, Clerk.
Co'unty of Nez Perce, ss:
I hereby certify that I have executed the within writ of possession in part only.
Lewiston, Jan. 13th, 1875.
·
.
D. B. BALDWIN,
Ex-Sheriff Nez Perce County.

TERRITORY OF IDAHO,
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In the district court of tbe first judicial district of Idaho Territory in and for Nez Perce
County.
'rhe people of the Territory of Idaho to the sheriff of Nez Perce County greeting:
Whereas, on the 9th day of Qctober, A. D. 1869, W. G. Langford, plaintiff, recovered
a judgement in the said district court of the 1st judicial district of Idaho Territory, in
and for Nez Perce County, against Robert Newell, defendanti for the possession of certain premises in said judgement and decree, and hereinafter more particularly described,
as appears to us of record; and whereas the the judgement-roll in the action in which
said judgement-was entered i~ filed in the clerk's office of said court, in the city of Lewiston, and county of Nez Perce, and the said judgement was entered of record in said
clerk's office, in the said city and county, on the 16.th day of October, A. D. 1869:
Now, therefore, you, the said sheriff, are hereby commanded and required to place the
said W. G. Langford in the quiet and peaceable possession of the lands and premises in
said judgement and decree described as follows, to wit: Commencing at south side of
Clear Water River, at a point three hundred yards below where the middle thread of
Lapwai Creek. empties into said river, at low-water mark, in said Clear Water .River;
runnin~ thence up the south side of Clear Water River, at low-water mark, six hundred
yards; running thence south two hundred and fifty yards; thence southerly to the southeast corner t~the unfinished stone church, a building partly :finished; thence west three
hundred yards to a point; thence in a straight line to the place of begin'ing, and commencing at .said, corner of said church, and the point three hundred yards west aforesaid,
and continu·e the line fr.om each of said points up said Lapwai Creek along the foot-hills
on each side of said creek, in a southerly direction along the meanderings of said foothills a sufficient distance to embrace in the whole tract six hundred and forty acres, and
then run a line fi:om each end of the last-named lines, which shall be opposite each other,
directly towards each other, so that they will meet and then form one straight line, and
make return of this writ within thirty days after your receipt hereof, with what you
have done endorsed her'on.
Witness Hon. W. C. Whitson, judge of the 1st judicial district of Idaho Territory, in
and for Nez Perce County, this 19th of December, A. D. 1873.
, Attest my hand and the seal of said court the day and the year last above written.
[SEAL OF COURT.]
.
H . .SQUEI~, llerlc.

of Nez Perce, 88:
I hereby certify. that, on tne 13th day of January, A. D. 1874, I served a certified copy
of the within writ, by delivering the same to John B. Monteith, United States, Indian
agent, whom I found in possession of the premises described in said writ, and of whom
I demanded the possession of the premises described in the within writ, and the said John
B. Monteith refused to obey the within order of Hon. W. C. Whitson, judge of the fir:it
judicial district of Idaho Territory.
Lewiston, Jan. 16th, 1874.
D. B. BALDWIN,
Sh<11·fff of Nez Perce County, I. T.
TERRITORY OF IDAHO, . Coitnty

Filed Jan. 16th, 1874.
H. SQnErn, Clerk.

[Entry on the judgment-book of the district court of the first judicial district of the 'l'errito1·y of
Idaho, for the county of Nez Perce, pages 173 and 174.]

W. G.

LANGFORD, PLFF.,}
V8.

ROBERT NEWELL, DEFT.

This cause having come on to be heard upon motion of plaintiff duly made in open
court on the 9th day of October, 1869, and the court upon hearing said motion and duly
co.n sidering the same having ordered that the said plaintiff, W. G. Langford, have judgment her'in for the recovery of the possession of said land and premises, and for his costs
and disburs'ments according to the prayer of the complaint, and that such judgment be
entered up: .
It is therefore ordered and adjudged by the court that said plaintiff, W. G. Langford,
have and recover of and from said defendant, Robert Newell, the possession of said land
and premises de cribed in plaintiff's complaint, together with all and singular the rights,
privilages, and appurtenances ther'unto beloaging, and of ev'ry part and parcel ther'of
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described as follows, to wit: Commencing at south side of Clear Water River, at anoint
three hundred yards below where the middle thread of Lapwai Creek empties into said
river, at low-water mark in said Clear Water River; running thence up the south side
of Clear Water River, at low-water mark, six hundred yards; running thence south two
hundred and fifty yards; thence southerly to the northeast corner of the · unfinished
stone church, a building partly finished; thence west three hundred yards to a point;
thence in a straight line to the place of begin'ing, and commence at said ~orner of said
church and the point three -h undred yard!'l west aforesaid and'continue the line from each
of said points up said Lapwai Creek along the foot-hills on each side of said creek in a
southerly direction along the meanderings of said foot-hills, a sufficient distance to embrace in the whole tract six hundred and forty acres; then run a line from each end of
the last-named lines which shall be opposite each other, directly towards each other, so
that they will meet and then form one straight line, and for his co':lts and·disburs'ments
her'in taxed at one hundred and ten dollars and eighty cents, and that execution issue
her'in.
Judgment rendered October 9th, 1869. Entry completed October 16th, 1869.
SETH S. SLATER, Clerk.

The court met at 10 o'clock a. m.

SIXTH JUDICIAL DAY, 9th October, 1869.
Present the same as yesterda,y.

W. G. LANGFORD}
vs.
ROBERT NEWELL.
Now comes said plaintiff, by his attorneys, Mix Mullen, Fenn and George, and moves
for a judgment herein according to the prayer of plaint~tf's complaint for want of an answer herein; and it appearing to the satisfaction of the court that the time :fixed by the
court at the April term, 1869, th'r'of, within which said defendant was ordered to file
his answer her'in, to wit, on or before the first day of the October term, 1869, the same
being the 4th day of October, 1869, has fully expired, and that there is no answer or
other pleading on file on the part of said defendant, and no cause shown wby said plaintiff
should not have judgment for the want of an answer. It is therefore ordered · by the
court that said plaintiff, W. G. Langford, have judgment her'in against said defendant,
Robert Newell, for the possession of said land and premises in the complaint described,
and for his costs and disburs'ments according to the prayer of the complaint, and that
such judgment be entered accordingly.
,,
. •
MILTON KELLY,
Dist. Judge.
W. G. LANGFORD, PLFF.: 1
vs.
~
ROBERT NEWELL, DEFT. J
Now comes said plaintiff, by his attys., and moves for a judgment her'in according to
the prayer of plff's complaint for want of an answer.
MIX MULLEN,
FENN & GEORGE,
Pl'.-ff's A.ttys.

(Endorsements:) W. G. Langford vs. R. Newell. Motion for judgment.
Oct. , 1869. Seth S. Slater, clerk. Motion entered.

Filed 9th

[Journal-entry, page 390.]
I

In the matter of an United States attorney for the Territory of Idaho, for present term
of this court.
In district court first judicial district, begun and held at Lewiston, Idaho Territory,
the 4th day of October, 1869, there being no territorial attorney present at this term of
cou.r t, and it appearing to the satisfaciiol'.l of the court that there is criminal business necessary to be brought befoi:ea grandjuryon the part of the UnitedSta,tes, and the court being
about to summons a grand jury for the United States, and the court bein,qabout to summons
a gran1 jury for tlte United States: It is therefore ordere,d, and the court by authority of
law hereby appoints Alonzo Leland, esq., an attorney of this court, to act on behalf of
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the U:nited States as Territorial attorney during this term of the court in all mattern
~her'm the United States are interested, and especially as the legal adviser of the grand
Jury. Done at Lewiston, Nez Perce County, I. T., in open court, this 4th day of October
1869.
,
MILTON KELLY,

Dist. Judge 1st Jud. Dist I. T., M-ilton K' lly, .Judge.

In the district court, 1st judicial district 8f Idaho Territory, Nez.Perce County.
W. G.

LANGFORD}

vs.

ROBERT NEWELL.

The said plaintiff, W. G. Langford, having, upon motion and a suf'icient showing, been
substituted as plaintiff in the above cause, in the place of the former plaintiff, and having obtained leave to file a supplemental complaint herein, states the following facts
constituting such supplemental complaint:
That since the commencement of said action, to wit, in the 'month of
, 1868,
the said plaintiff, W. G. Langford, became, and still is, the sole and exclusive owner of
said land and premises in the original complaint mentioned and described, and that he
has succeeded to all the right, title, interest, and claim of '' The American Board of Commissioners for Foreign Missions" in and to said land and premises. That this plaintiff, at.the time aforesaid, acquired the title to and became the owner of said land and
premises by deed duly made, executed, and delivered by "The A'.merican Board of Commissioners for Foreign Missions," the former plaintiff, to the said W. G. Langforrl, the
present plaintiff.
Wherefore, this plaintiff pmys judgment for the possession of said land and premises,
and that the same be delivered to him, and for his costs and disbursements herein.
MIX MULLEN,
FENM & W. A. GEORGE,

Pl'Jf' s Atty'.
TERRITORY OF lDAR0 1

Countv of Nez Perce, ss:

W. A. George, being duJy sworn, upon bis oath ·deposes and says that he is one of
the attorneys for plaintiff in the above-entitled cause; that be has read the foiegoing
supplemental complaint and knows the contents thereof, and that the same is true of
his own knowledge, except those matters therein stated upon information and belief,
and that as to those matters he believes it to be true. That the reason why this ver,ification is not made by plaintiff is that he is not within this county or Territory.
W. A. GEORGE.
Subscribed and sworn to before me this 4th day of October, A. D. 1869.
SETH

s.

SLATER, Clerk.

(Indorsed:) W. G. Langford vs. Robert Newell. Supplemental complaint. Filed 4th
Oct., 1869. Seth S. Slater clerk. Mix Mullen, Fenn&. W. A. George, pl'ff's atty'.
[Journal-entry, page 385.]

Second term, 1869.-District court first judicial district Idaho Territory, Nez Pere~
County.
LEWISTON, 4th October, 1869.
Pursuant to law 1 the court convened at ten o'clock a. m., 4th October, A. n·. 1869.
Present: Honorable Milton Kel.ly, judge; Seth S. Slater, clerk; S. S. Fenn, district
9.ttorney; John _G. Berry, sheriff; Chester P. Coburn, deputy marshal.

W. G.

LANGFORD}

vs.

ROBERT NEWELL.'

Now comes said plaintiff, by his attorney, W. A. George, and asks leave to file a supplimental complaint her'in, and it appearing to the satisfaction of the court that since
the commencement of this action that W. G. t,angford bas acquired all the interest of
the former plaintiff in the subjectrmatter of this action: It is therefore ordered by the ·
court that the said plaintiff, W. G. Langford, have leave to file supplimental complaint
her'in. Whereupon a supplimental complaint was filed accordingly.
MILTON KELLY, Jud,qe.
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[Journal-entry, page 355.]
SIXTH JUDICIAL DAY,

W. G.

April fOth, 1869.

LANGFORD}

vs.

ROBERT NEWELL.

Now comes J. D. Mix, attorney for the plaintiff, and files a stipulation by the parties,
plaintiff and defendant, that the plaintiff shall have leave to file a supplemental complaint in the above-entitled ca"!,lse within two months from this day, and that the defondant have leave until the first day of the October term, 1869, to file his answer, an<l
the case stand continued until that day without pr~judice; and further, that defendant
take his proofs, or so much thereof as he may see fit, by deposition upon notice of an.v
witnesses that he may see proper, regardless of his residence, whether in or out of this
county, and that plaintiff may do the same.
MILTON KELLY,

Dist. J11rlge.

In the district court for the :first district.
TERRITORY OF IDAHO,

Nez Perce County, ss:

WM. G. LANGFORD}
vs.
ROBERT NEWELL.

It is hereby stipulated and agreed that plaintiff shall have leave to file an supplemen, tal complaint in the above-entitled case within two months from this day, and that de. fendant have leave until the first day of the October term, 1869, to file his answer, and
that this case stand continued until that day without prejudice.
Lewiston, I. T. April 9th, 1869.
J AS. D. MIX,
F01· Pltf.
W. A. GEORGE,
Def't's Atty.
And it is further stipulated and agreed that deft. take his proof, or so much ther'of
as he sees fit, by deposition, upon notice of any witnesses that he may see proper, regardless of his residence, whether in or out of this county, and that plff. may do the
same.
'
JAS. D. MIX, S. -

s.

FENN,

A ttys. for Pljf.

W. A. GEORGE.

Def't's Atty.
(Indorsed:) District court.
1869. Seth S. Slater, clerk.

W. G. Langford vs. Robert Newell.

Filed 10th April,

[Journal-entry, page 346.)
SECOND JUDICIAL DAY, AprU

6, 1869.

W, G. LANGFORD}

vs.

JAMES O'NEIL.

By leave ofthecourtW. A. George withdrew as attorney for the defendant, Jas. O'Neil,
on written notice.
'
On motion of plaintiff's counsel, Jas. D. Mix, Robert Newell was substituted as defendant in lieu of James O'Neill, it appearing that said O'Neill had delivered the premises in controversy to the said Robert Newell.
• It appearing that there is important business before this court in which the United
States is interested, and there being no Territorial attorney,' or any other person, to act as
an attorney on the part of the United States, it is therefore ordered, and the con rt hereby
appoints Wyatt A. George, esq., an attorney of this Territory, to act in behalf of the United
States as Territorial attorney during this term of the court (or until a United States
attorney shall appear or make his appearance), to attend to all matters wher'in the United
States are interested, either civil or criminal.
.
Done at Lewiston, Nez Perce County, Idaho Territory, this 6th day of April, 1869,
in open court.
.
.
MILTON KELLY,

Dist. Judge, 1st Judicial Dist. L

1:

,
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W. G. LANGFORD}
vs.
ROBERT_NEWELL.

The demurrer to the complaint in this cause.filed was argued by .T. D. Mix, esq., counsel for plaintiff, and W. A. George, for defendant, and over'uled by the court.
MILTON KELLY,

Di.st. Jiidge.

In the district court, 1st judicial district, I. T., county of Nez Perce.

W. G.

LANGFORD}

vs.

,

JAMES O'NEIL.
TERRITORY OF IDAHO, County of Nez Perce, 88:

Robert Newell, being duly sworn, upon his oa:th deposes.and says that since the commencement of said action he has come into the sole possession and occupancy of said
land and premises, described in plaintiff's complaint, together with all the appurtenances
thereunto belonging, and that affiant bas succeeded to, and has become the sole possessor
of all the right, title, interest, and claim which said defendant, James 0'.Neil, had in
__and to said laµd and premises at the time of the commencement of said action, and 'that
affiant is now in the sole possession and occupancy of said land and premises as the successor of said defendant, James O'Neil.
Wherefore affiant prays to be substituted as defendant in said action in the place and
stead of said defendant, James O'Neil.
ROBERT NEWELL.

Subscribed and sworn to before me this 3rd of April, 1869.
C. A. THATCHER, J. P.

t Indorsed:) W. G. Langford vs. James 0' Neil. Affidavit and motion to substitute Robert
Newell as deft. in the place of deft. O'Neil.
clerk.

Filed 6th April, 1869.

Seth S. Slater,

In the district court, ll'l,t judicial district, I. T., county of Nez Perce.
W. G. LANGFORD}
vs.
JAMES O'NEIL.

· The undersigned, attorney for deft. in the above-entitled cause, having been retained
by deft. specially for the purpose of arguing and submitting the demurrer to the juris·
diction of the court, and having#performed that service, respectfully ask' leave to withdraw from said case as such atty. for deft. O'Neil.
W. A. GEORGE,
Def't's Atty.
(Indorsed:) W. G. Langford vs. James O'Neil. Withdrawal of def't's atty. Filed
6th April, 1869. Seth S. Slater, clerk.
Dist. court, 1st jud. district.
TERRITORY OF IDAHO,' County of Nez Perce:
THE AMERICAN BOARD OF COMMISSIONERS FOR l

Foreign Missions, plff.,
vs.

J

JAMES O'NEIL, DEFT.
To ROBERT NEWELL:

You are hereby notified that W. G. Langford has been substituted in the above action
as pl:ff., the copy of the complaint of which is served herewith, and that if you, directly•
or indirectly, hav~ any interest in the event of this suit, you are notified to _appear at
the next term of said court and make the same known and defend the same; or if you
hold, or pretend to hold, the property described in said complaint by the same right
which the above-named defendant claims, that all said claims of right will be adjudi·
cated in your absence.
.
W. G. LANGFORD, Pljf.
(I_ndorsed:) American Board of' Commhisioners for Foreign Missions vs. James O'Neil.
Notice of pltf. to Robert ewell. Filed Nov. 1 %b, 1868. S. Stiles, clerk.
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District court of the 1st judicial district.
TERRITORY OF IDAHO, County of Nez Perce,

88:

W. G. LANGFORD, PLFF.,}

-..

vs.
JAMES O'NEIL, DEFT.
To THE CLERK OF THE ABOVE COURT:
.Application having been made to me according to law by the above plff. for a commission to issue to a competent person at WalJaWalla County, W. T., to take .the depositions at said county of A. J. Cain, Henry Spalding, and Hart and Eols and due notice
· having been given to deft., and the attached inter'ogatories and cross-inter'ogatories having been duly settled by me: Now, therefore, you are hereby ordered to issue a commission on the attach' inter'ogatories under the seal of said court, .to W. P. Hortun, a
justice of the peace in and for said Wa1la Walla County, giving said Horton all the
powers which the statutes of Idaho give commissioners in such cases.
Done this 18th day of Nov., 1868.
MILTON KELLY,
Dist. Judge, lst Jitdicial Dist. L T.

(Indorsed:) Order for commission to take depositions of witnesses.
1868. S. Stiles, clerk.
District court of 1st judicial di$t.

Fil'd Nov. 18th,

TERRITORY OF IDAHO, County of Nez Perce:
W. G. LANGFORD, PL.FF.,}
vs.
JAMES O'NEIL, DEFT.
To the ABOVE DEFENDANT or HIS ATTORNEY:
You are hereby notified that the :plaintiff will, on the 18th day of November, 1868, at
the hour of 10 o'clock a. m., 'apply to the Hon. Milton Kelly, judge of said court, to
issue a commission to some competent person at Walla Walla County, Territory of
:Washington, to take the depositions of A. J. Cain, Henry Spalding, Hart and Eols, on
mterrogatories to be settled by said judge at said time. The application aforesaid will
be made at the office of said judge at Lewiston, I. T.
W.G.LANGFORD,P(tf.
TERRITORY OF IDAHO, County of Nez Perce, ss:
W. G. Langford, being first sworn, says that he serv'ed the within notice upon W. A..
George, deft.'s atty., upon the 12th day of November, 1868, by delivering to him, the
_said George, at said county, a conect copy of the same.
W. G. LANGFORD.
Subscribed and sworn to before me this 12th day of November, A. D. 1868.
i'
S. STILES,
Clerk District Court 1st Judicial District, L T.
(Indorsed:) W. G. Langford vs. Robert Ne~ell. Motion t~ apply for a c~mmission.
Filed Nov.11th, 1868. S. Stiles, clerk.
In the district court of ·the first judicial dist., holding its terms at Nez Perce County,
Territory of Idaho.
THE AMERICAN BOARD OF 0oMMISSIONERS FOR f
Foreign Missions, plff.,
~
V& .

I

j
,.. The above-named plaintiff, by W. C. Langford, its atty., on the first part, and the United
States, by A. Huggan, U.S. dist. atty. for the Territory of Idaho, on the second part,
mutually agree that the above-entitled case be continued until the spring term of the
above-entitled court for 1869.
July 29th, 1868.
W. G. LANGFQRD,
.Atty. fo1· Pl.ff.
A.HUGGAN,
U.S. D1:st. Atiy., Idaho Territory.
(Indorsed:) American Board of Commiss~oners, etc., vs. James O'Neil. Filed Oct:
10th, 1868. S. Stiles, clerk.
JAMES O'NEIL, DEFT.

/'
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LEWISTON I. T., October 6tlt, 1868.
· AMERWAN BO.ARD OF CoM'ISSIONERS FOR l
Foreign Missions
~
vs.
J
J .AMES O'NEIL.
On motion, W. G. Langford substituted as plaintiff, in lieu of former plaintiff; to
wit, American Board of Commissioners for Foreign Missions.
MILTON KELLY,
Dist. .Jndge.
District court, first judicial district, held at said county & Territory.
TERRITORY OF ID.AHO, County of Nez Perce, ss:
THE AMEE.IC.AN BO.ARD OF COMMISSIONERS FOR}
Foreign Missions, plff.,
. vs.
J .AMES O'NEIL, DEFT.
W. G. Langford, being first sworn, says that he bas been acting as atty. for plff., and
says that affiant has, since the commencement -of this action, become the sole owner of
the premises described in comp aint by virtue of a deed given by plff. to affiant since the
commencement of this action, and therefore plff. and affiant moves that the name of
W. G. Langford may be now substituted as pl.ff. in this action,
W. G. LANGFORD,
Subscribed and sworn to before me this 5th day of October, 1868.
S. STILES: Clerk.
(Indor:ied:) The American Board of Commissioners .for Foreign Missions vs. James
O'Neil. ..Affidavit of W. G. Langford. Filed Oct. 5th, 1868. S. Stiles, clerk.
1

In the district court 1st j ud. dist., I. T.
TERRITORY OF ID.AHO, County of Nez Perce, 88:
THE AMERICAN BO.ARD OF COMMISSIONERS FOR l
Foreign Missions, plff.,
~
vs.
J
JAMES O'NEIL, DEFT.
Whereas the above defendant moved the said court that plff. should give security for
costs in said action, and the court ordered plaintiff to give said security in the sum of
three hundred dollars:
"ow, therefore, in accordance with said order, we, B. P. Hutchins & A. Shumway,
hereby undertake to pay all costs & charges, not to exceed the sum of three hundred
dollars, which may be awarded against plff. by judgment, or in process of the action.
Dated April 8th, 1868.
B. P. HUTCHINS. [L. S.]
A. SHUMWAY.
f.L. S.]
TERRITORY OF IDAHO, County of Nez Perce, ss:
B. P. Hutchins and A. Shumway, each being sworn, for himself says that he is the
person who execute~ the above undertaking, and that he is a resident of said county of
.r ez Perc6 and Territory of Idaho, and that he is worth six hundred dollars and more,
over and above all just debts and liabilities, exclusive of property exempt from execution.
B. P. HUTCHINGS.
A. SHUMW_i\.Y.
· Subscribed and sworn to before me this 8th day of April, A. D. 1868.
S. STILES, Clerk.
(Indor~d:) American Board of Commissio.ners for Foreign Missions vs. James O'Neil.
Undertaking for costs. Filed April 8: 1868. S. Stiles, clerk.
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(Copy.)_
ATTORNEY-GENERAL'$ OFFICE,

May 27th, 1864.
Hon. J. P.

USSHER,

/

Sec'y of tlie Interior:

SIR: In the first place I must beg your pardon for my long delay in answering yourletter of the 27th of April, relating to the land-claim of '' the Missionary Society of the
Methodist Episcopal.Church" at The Dalles of the Columbia, in Oregon. My first impression was that the claim presented a question of legal title to land judicial entirely
and not proper to be determined by any Executive Department, but desiring to treat
with all respect the question which you propounded to me, I have caused careful examination to be made before proceeding to act upon that preconceived opinion.
Your letter contains a statement of facts which I suppose to be drawn- from the evidence which which tlie e1Jidence the parties before you chose to offer, but it does not appear that those are the only facts in the case, and the evidence offered to you the only
evidence applicable to the case, but enough does appear to show that there are various
other claims to the land there at Tl;le Dalles which conflict in wh'ole or in part with the
claim with the missionary society. I.t appears that the Government has made a military reservation there and that the bounderie of the claim conflict with pre-emption
and donation claims. And as these clarms all depend for the validity and relative value
upon a matter of fact, that'is,·possession and occupancy and the time thereof, it is manifest that the case is eminently proper for the decision of a jury in a court of law. The
title of the claimants exist' only in the act of Congress of Aug. 14, 1848, and the terms
of that act, as you quote them, are '' that the title to the land, not exceeding 640 acres,
now occupied as missionary stations among the indian tribes in said Territory, together
with the improvements ther'on, b~ confirmed and established in the several religious societies to which said missionary stations respectively belong." I do not wonder that legal
difficulties should arise in attempting to execute an act of Congress so vaguely and incautiously expressed. Yet one thing is plain: if the claimant' can by proof before the proper
tribunal bring themselves within the words of the act, they have a perfect title to the
land as against the United States, and that title will be good and available as against any
adverse claimant who cannot show an older title.
The law speaks for itself, and all the claimants have to prove to establish a perfect
title to the land is, that upon the 14th day of Aug., 1848, they did occupy the land as
a missionary station among the Indian tribes in said Territory (Oregon), but j;hat without such proof they have no title at all. And thus it appears that the claim of the
religious society presents a question purely judicial, and, in my opinion, not proper to
l'>e determined by any executive officer of the Government. Nay, no executive officer
has power to determine it definit'ly, for whatevex: you or I may declare upon the subject,
the loosing party is not bound to submit to our judg'm ent. If he thinks himself vested
with the legal title by force of the act of Congress, he will bring his action against any
one found in adverse possession, and the court which tries such case will, of course, be
bound by the statute law and the proven facts, a,n d not by the opinion of the executive
officer. With this class of land-titles, i. e., direct grants by act of Congress, with no
provision for after-examination by commissioners or courts, I have been forced -to be
somewhat familiar. The act of the 13th of June, 1812 (2 Stat., 748), granted many lots
of land to persons inhabiting diven: towns in Missouri, upon the single /'condition of inhabitation, cultivation, or possession prior to the 20th of December, 1803 (the day when
possession was actually taken of Louisiana by the United States, under the purchase
from France), and both the local courts and the Supreme Court of the United States·
have uniformily held that the act itself is a perfect title when the required facts are ,
found by a jury. Under this act the General Land Office declined, for long, to issue
patents, seeing that the act itself ·was a perfect title, and that in its terms it did not re:
quire a patent to issue. But the act of Dec. 22, 1854 (Stat. 599), makes it lawful to
issue patents upon such statutory grants, which, however, are to operate only as relinquishments on the part of the United States, and are not to interfere with the rights of
adverse claimants. This act, I think, need not be considered in this case, for it does not
require the issuing of a patent in any such case, but only permits it, makes it lawful, and
thereby leaves it to the discretionary judgment of your Department to be guided by the
particular circumstances of each case. Permit me to remark that a grant of public land
by statute is the highest and strongest form of title known to our law. It is stronger
than a patent, for a patent may be annulled by the judiciary, upon a proper case shown
of fraud, accident, or mistake, while even Congress cannot repeal a statutory grant.
After what has been said above, it can not be necessary for me to give speci'( fic answer to each of your questions. Indeed, some of them I have no power to answer. The
first, for instance, relates only to the fact whether the claimant did or did not occupy
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the la:°d as a missionary ~tation on the 14th of Aug., 1848. I cannot answer that, becaus~ it is a quest.ion of fact, fitter for a jury than for me.
. Without, therefor~, answering your questions seriatim, I will state my conclusion
1Il another form, which, I h_~pe,. may be found suffic'ent to meet the exigency of the
matter now actually dependmg 'ln your Department. I am of opinion that the claimants have or have not legal title to the land in question by the direct force of the act of
~ug. 14th, 1848, and without any action in the General Land Office, and as the questions ~uc~ing the legal con~truction of the act, the facts required to be proven, and
_ quant~ty of land-all these, 1t seems to me, are emminentl_y proper for judiceal detcrmenation, and ought to be left to the decissions of the courts.
;
2. ~ do not think any Executive Department (not yours or mine) is the proper judge
of !1 d1sputed _question of this sort, and I would decline to assume the jurisdiction by i smng a patent; and this the rather because if the claimants real'y have a good title the
patent is not at all necessary to its validity.
3. I think that the claimant' ought to be left to assert their title in the courts of law
without embar'assing their case by the interference of Executive officers. 'l'his is the
fam'liar practice in other States, under similar grants, and several such cases have been
re-examined and sanctioned by the Supreme Court.
Which is respectfully submitted by your obedient servant,
EDW. BATES,

· .A ttor ne:y- General.

(Indorsed:) Opinion Edw. Bates, Att'y-Gen'l, May 27th, '64.
S. Stiles, clerk.
.
(Copy.)

Filed April 7th, 1868.

DEPARTMi:NT OF TlIE INTERIOR,
OFFICE INDIAN AFFAIRS,

May 25th, 1867.
Srn: I have the honor to call your attention to the report of this o_ffice to the Hon.
Jas. Harlin, then Secretary of the Interior, dated June 22d, 1866 (copy herewith enclosed), returning to the Department a letter from Revn'd H. H. Spaulding relative to
the mission claim to the site of the Indian agency at Lapwai, Idaho Territory. This
office bas received a letter from .James O'Neill, esq., United States Indian agent, dated
March 12th, 1867. (Copy herewith enclosing a newspaper slip, which states that Messrs.
La8oter and Langford, lawyers, residing at Walla Walla, have bought the mission-claim
to the site of the Lapwai agency of the American Board of Commissioners for Foreign
Missions, and will prosicute their claim at the ensuing term of the district court. The
claim of t,he board of missions to this tract is ba.5ed upon the provision in the act of CongreS8 entitled '' An act to establish the territorial government of Oregon,'' approved Aug.
14, 1848 (Statutes at Large, vol. 9, p. 323), which provision is as follows: ''And pro·
vided, also, that the title to the land not exceeding six hundred and forty acres, now
occupied as missionary-stations among the Indian tribes in said Territory, together with
the improvements thereon, be confirmed and established in the several religious societies to which said missionary-stations respectively belong."
It will be noticed that this provision contemplates the occupancy of the laud as a missionary-station at the date of the passage of the act.
Agent Hutchins states in his report, dated June 30th, 1862 (Report of Comm. of
Indian Affairs for 1862, page 426), that the miS8ionaries voluntarily aband_oned the.
claim on the 4th of December, 1847, before the passage of the act under which they
claim.'' He furtbur states that the miS8ionaries allege that they were forced to flee
from the country on account of the hostility of the surrounding tribes.
If this statement be true the mission board can not plead the hostility-of the Indians
as an excuse for not re-occupying this land long before it was taken possession of by this
Depa,rtment for agency purposes.
;
It was ahandoned by the missionaries for a number of years, and the claim -of the board .
of missions has been asserted since the land has become valuable, on account of the improvements placed upon it by the Department and its proximity to the new gold discoveries.
The act of Congress above referred to also contains a provision as follows: '' Provided,
-that nothing in this act contained shall be construed to impair the rights of person or
property now pertaining to the Indians in said Territory so long as such rights shall remain unextinguished by treaty between the United States and such Indians, or to affect
the authority of the Government of the United States to make any regulation respecting
such Indians, their lands, property, or other rights by treaty, law, or otherwise, which
it would have been competent to the Government to make if this act had never passed."
By the provisions of the first article of the treaty concluded with the Nez Perce In-
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dians June 11th, 1855 (Statutes at Large, vo,l. 12, p. 957), these Indians ceded to the
United States all the right, title, and interest claimed by them to a large tract of country the ·natural bounderies of which are recited; and by the second article of the treaty
the~e was reserved from the lands ceeded in the :first article, for the use and occupation
of the Nez Perces and other friendly tribes, as a general reservation, a tract of land, of
which the bounderies are given. This reservation was diminished by the terms of the
Nez Perce treaty of June 9th, 1863 (copy :1Jerewith), but tpe reservation provided for
in article 2d of this treaty includes the land claimed by the board of.missions. It therefore appears that the Indian title to the land claimed by the board has never been extinguished; and if the mission-claim is sustained, the rights of property of the Indians
will be- impaired, provision against which is made in the clause of the act of August
14th, 1848, last recited. As it is important that the rigl~ts of the Indians should be
fully protected, I respectfully suggest that the United States attorney fo; the district
of Idaho be requested to attend to this suit before the district court; and in case the decision of that court is in favor of the mission-claim: to have an appeal taken to the Supreme Court of the United States. In v:iew of the distance and the long time it will take
'to communicate with that officer by mail, I would respectfully suggest the propriety
of ·addressing him by telegraph.
Very respectfully, your obedient servant,
A. G. '£AYLOR,
Commissioner. ·
Hon. W. T. OTTO,
Acting Secretary of the Interior.
OFFICE NEZ PERCES lND. AGENCY,

· •
Lapwai, Sept. 13th, 1867.
I certify on honor that the foregoing is a correct and true copy of the orriginal now
on :file in this office.
JAMES O'NEII,L~

U. S. Ind. Agent, Idaho Territory.

(Indorsed:) Letter of A. G. Taylor, Commissio~er Ind. Affairs.
1868. S. Stiles, clerk.

Filed April 7th,

[.Journal-entry, p. 250.J
THE AMERICAN BOARD OF COMMISSIONERS FOR

Foreign Missions
1)8.

I

r
I

j

JAMES O'NEIL.

W. A. George, of counsel for defendant, :filed a motion asking the court to require the
pla~ntiffs to :file a bond for costs. Motion allowed, and plaintiffs given two days in
which to file such bond. Whereupon W. A. George, of counsel for defendent, and W.
G. Langford and W. W. Thayer, of counsel for plaintiff, proceeded to argue the demur'er on :file herein. After argument of counsel the court took the matter under
advisement., by consent of counsel, until the next term of court. Court adjourned until
.10 o'clock a. m. to-morrow morning.
MILTON KELLEY,

Dist. Ju,dge 1st Dist.
In the district court of the :first judicial district of Idaho Territory, county of Nez Perce.
AMERICAN BOARD OF COMMISSIONERS,

vs.

JAMES

O'N:&IL.

.

1

&c., }

•

N<?w comes said defendant, by W. A. George, his attorney, and moves that all proceedrngs her'in be stayed rmtil an undertaking be :filed by plaintiff with the clerk of said
cour! for the payment of all costs and charges that may be awarded against plaintiff, as
reqm~ed by_ th~ statutes in cases where the plff. is a foreign corporation.
·
This motion is founded on the facts set forth aad stated in the following affidavit.
W. A. GEORGE, Deft's .Atty.
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TERRITORY OF IDAHO, County of Nez Perce, ss:
W. A. George, being duly sworn, upon his oath says that he is atty. for deft. in the
above-entitled cause; and that affiant is informed, and verrily believes: that said plaintiff is a foreign corporation.
W. A. GEORGE.
Sworn to and subscribed before me this 7th day of April, 1868.
S. STILES, Clerk.
(lndorsed :) American Board of Commissioners, &c., ·vs. James O'Neil. Motion for
security for costs. Filed April 7th, 1868. S. Stiles, clerk. W. A. George, deft's atty.,
Lewiston, I. T. ·
rJournal-entry.]

LEWISTON, I. T., Aprfl 6th, 1868.
The district court of the first judicial district of the Territory of Idaho convened at
10 o'clock a. m., pursuant to law.. Present, Hon. Milton Kelley, presiding; W. A.
George district attorney 1st judicial district; J .. G. Berry, sheriff, and S. Stiles clerk.
The ;heriff of Nez Perce County was ordered to call the district court of the first judicial district.

1

THE AMERICAN BOARD OF COMMISSIONERS J
for Foreign :M;issions
'18.

JAMES O'NEIL.
J. W. Anderson, of counsel for plaintiff, asked leave to withdraw from the case; leave
granted, and W. W. Thayer, upon his own motion, substituted.
Court then adjourned till 10 o'clock a. m. to-morrow morning.
MILTON KELLEY,
Dist. Jiidge 1st Dist.

In the district court, first judicial district, Nez Perce County, Idaho Territory:
THE AMERICAN BOARD OF COMMISSIONERS}
for Foreign Missions, plaintiffs,
·
Demurrer.
vs.
JAMES O'NEILL, DEFENDANT.
James O'Neil, defendant in the aforenamed action, demurn; to the complaint of the
plaintiff therein, because it appears upon the face thereof :
First. That this court has no juriMiction of the subject-matter of said complaint, it
appearing by the complaint that the land alluded to t herein is situated without the
jurisdiction of this said court, in accordance with the second proviso of the first section of
the organic act for Idaho Territory.
Recond. That the complaint is, upon its face thereof; ambiguous in giving the metes
and bounds, and un'telligeable and uncertain in its further description of the land or
premises in controversy, leaving defendant in doubt as to the precise locality.
S. S. SLATER,
Atty. for D~ft.
(Indorsed:) The American Board of Commissioners for Foreign Missions, plff., vs.
James O'Neil, deft. Demmurrer. Filed March 5th, 1868. S. Stiles, clerk.
SUMMONS.

In the district court, 1st judicial district, Territory of Idaho, county of Nez Perce.
THE AMERICAN BOARD OF COMMISSIONERS}
for Foreign Missions, plff.,
vs.
JAMES O'NEIL, DEFT.
To J AMES 0 ' EIL, defendant:
Wh reas the American Board of Commis.c,ioners for Foreign Missions, as plaintiffs,
have brought an action against you in the above-named court, the complaint in which is
filerl in said county, which action is brought to recover possession of certain lands and
appurtenances described in F;aid complaint:
Yon are. therefore, hereby required to appear and answer the said complaint within
the time following, to wit: If served within said county, ten days ; if served out of said
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county but within sa.id district, twenty days; in ~11 other cases, forty days, exclusive
in eith~r case of the day of service. Otherwise j udg;ment by defauft will be taken against
you, according to the praye: o!' said complaint, by which prayer the l?laintiff as~s to be
restored to the possessi.on of said lands and appurtenances, and yo~ will take :uot1ce that
if you fail to answer the said complaint the plaintiff will apply to the court for the re•
lief demanded in said complaint.
In witness whereof I have hereunto :set my hand and affixed the seal of said court,
this 24th day of Febrlilary, A. D. 1868.
{

U. S. district court, first}
judicial district, seal,
Idaho Territory.

s.

STILES,

Clerk of the 1st Judicial District Court.
(Indorsed:) District court. American Board of Commissioners for Foreign Missions
vs. James O'Neil. Summons. Langford & Anderson, plaintiffs' attorneys.
I hereby certi(y that I received the within summons the 25th day of Feb., 1868, and
served the same by delivering a certified copy thereof, together with copy of complaint,
by delivering a copy of each to the within-named deft., this 26th, day of Feb.,, 1868, at
the county of Nez Perce.
JOHN G. BERRY, Sherijf.
Fees, $3. 75.

In the district court of the first judicial district, holding its term at Nez Perce'sCounty,
Territory of Idaho.
THE AMERICAN .B OA
. RD OF COMMISSI6NERS

for Foreign Missions, plff.,
vs.
JAMES O'NEILi DEFT.

t

,

J

Plaintiff, for facts constituting its cause of action, states as follows: That plaintiff, in
the year 1837, sent missionaries to occupy a missionary station on the Clearwater River
and Lapwai Creek, and from that time until the present;. that plaintiff was a religious
missionary society, being a corporation in the State of Massachusetts, with full powers
under the laws of said-State to establish missionary st~1,tions on the said Clearwatoc River
and Lapwai Creek, as hereinafter set forth.
That, plaintiff, a religions society, incorporated as aforesaid, by its missionaries, took
up and occupied as a mi~sionary station among ·the lnQ.ian tribes of Oregon, the land
hereinafter described, and continued to occupy the same as aforesaid from the year 1837
until the fall of the year 1847. That at the last-mentioned date Indian hostilities en•
dangering the Ii ves of said missionaries forced the said missionaries to leave said station
-and tlee to the Willamette Valley, Oregon, leaving large improvements on said mission
station, and circumstances have been such that it was impossible for said missionaries
to return until offi.Gers of th,e United States, without authority or right, took possession
of said station, and that officers of the United States as aforesaid have remained in pos•
session of said :i,remises, and have utterly refused not- only to permit a survey, but to
deliver po session of said premises to plaintiffs, and that defendent has failed and refused
upon demand duly n:~ade to deliver said premises, .but said deft. for about three years
has withheld the possession of said station from plaintiff, and still continues so to do.
Plff. says it has been legally entitled to the possession of said station from the year 1849
until the present time, and that deft. unlawfully and wrongfully withholds the same
from plffs.
Plaintiff says that it is seized of the land and appurtenances aforesaid as of fee from
the following facts:
That plff. occupied said land and appurtenances as a mission station aforesaid from
1839 to 1849, t,he same belonging ' to plff.; that the United States, being the owner
of said land, passed the following acts: That on the 14th of August, 1848, the Congress_
of the United States passed an act entitled ''An act to establish the Territorial government of Oregon,'' and that the provissions of said act by its :first section provides '' That
t~e title to the land, not exceeding six hundred a,nd forty acres, now occupied as missionary stations among the Indian tribes in said Territory, together with the improve•
men ts thereon, be confirmed and established in the several religious societies to which said
missionary stations respectively belong." That said Congress passed also March 2nd,
1853, an act entitled ''An act to establish the Territory of Washington," in the first sec•
tion of which act it is provided, '' That the title to the ]and, not exceeding six hundred
and forty acres, now (then) occupied as missionary stations among the Indian tribes in
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said Territory, or that may have been so occupied as missionary stations prior to the
passage of the act estabJishing the Territorial government of Oregon, together with the
improvements thereon, be, and is hereby, confirmed and established to the several religious societies to which said missionary stations respectively belong. Plaintiff says
at the passage of each of the above acts, that the land aforesaid was occupied as mis~
sionary stations aforesaid, within the limits of the aforesaid Territories, and was at the
passage of said acts occupied as a missionary station among the Indian tribes of said
Territories, and plff. is the religious society to which said station at that time belonged.
That the description of said land so occupied is as follows, to wit: Commencing at outh
side of Clearwater River, at a point three bnndred yards below where the middle thread
of Lapwai Creek empties into said river at low-water mark in said Clearwater River;
running thence up the south side of Clearwater River, at low-water mark, six hundred
yards; runningthence south two hundred and fiftyyards; thencesoutherlyto the south- ·
east corner of the unfinished stone church, a building partly tin is bed; thence west three
hundred yards to a point; thence in a st:raight line to the place of beiinniug; and commence at said corner of said church, and the point three hundred yards west aforesaid,
and continue the line from each of said points up said Lapwai Creek along the foot-hills
on each side of said creek in a southerly direction along the meanderings of said foothills a sufficient distance to embrace in the whole tract :six hundred and forty acres-;
then run a line from each end of the last-named lines, which shall be opposite each
other, directly toward each other, so that they will meet and thus form one straight line.
That value of said land and appurtenances are worth the sum of fifteen thousand
dollars.
Plff. says that deft. has wrongfully ousted plff. from the possession of said land and
appurtenances, said land being situated in Nez Perces County, Idaho Territory, and
deft. wrongfully continues to keep plff. out of the possession thereof; wherefore plff.
prays that he may be restored to the possession of said land and. the appurtenances
thereto, and for his costs of ibis action,
W. G. LANGFORD,
J. W. ANDERSON,
Attys. for P{'(f.
TERRITORY OF WASHINGTON, Walla J,Valla Coimty, ss:
W. G. Langford, being firat duly sworn, says that he is attorney for p1aintiff, and that
plaintiff and all of its officers are in the State of Massachusetts, and therefore unable to
veri ly this pl1 ading; that affiant bas derhed bis information and knowledge of the facts
et fort4 in complaint from conversations with th e missi onaries who occupied said station, as set forth in complaint, and the inspection of written documents and seal of said
plaintiff; and affiant says the above complaint is true of affiant's own knowledge, except what is therein stated from information and beliet~ and as to those matters, he beJi ves them true.
W. G. LANGFORD.
Sub cribed and sworn to before me this 17th day of February, A.· D. 1868.
H. M. CHASE,
Probate Judge.
TERRITORY OJ!' W.A.SHINGTON, County of Walla Walla, M:
I, H. M. Cha e, clerk of the probat,e court of the county of Walla Walla, Territory of
W3:5hington, do hereby certify that the Hou. H. M. Chase, by whom the foregoing attestation was made, and whose genuine signature is subscribed thereto, was at the time of
signing the same and still is judge of the probate court of the county of Walla Walla,
Territory of Washington, duly authorized and sworn, to whose act as such full faith
and credit are due.
In witne s whereof I have hereunto set my hand and the seal of said court this 17th
day of February, A. D.1868.
H. M. CHASE,
Clerk.
[, al.

Probate court, Walla Walla County, W. T.]

(Indo~et) The America1;1 Board of Commissioners for Foreign Missions, plffs., v.~.
James O e1J, dft. Coruplarnt. Langford & Anderson, attys. for plffs., Lewiston, I . T.
,~udg!D nt-roll. Filed Oct. 16th, 1869. Seth S. Slater, clerk. Filed Feb. 24th, 1868.
, . Stile., clerk.
(Incl?r· emeu _t on cover:) 9B21. Wm. G. Langford vs. The United States. Certified
·opy of rec:ord m ca e of A. B. C. F. M. vs. O'Neill·1 afterwards LanO'ford vs. Newell from
distri ct_c:onrt fln-i,~ .iuciief!!:'1 0i~trict ~rz Perce Co unty, Territory ;f Idaho, FileJ Nov,
11 1 1 7o. J. l. Ihon1iiS W1lson 1 for plff,
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[Court of C_laims. No. 9921. William G. Langford vs. The United St.ates. Evidence for the defendant,s.J

In Cqurt of Claims.
WM.

G.

LANGFORD

}.

vs.

THE UNITED STATES.
DEPARTMENT OF JUSTICE,

Washington, January ·1, 1876.
It is agreed between the parties to the above-entitled cause that either party may call
and examine witnesses in. Lewiston, Idaho, on either side, at any time which may be
agreed upon between the plaintiff on his own pehalf and Hon. Thomas H. Brents on
behalf of the United States, or, on failure to agree, then on fifteen days' notice each to
the other, giving, however, a list of the witnesses to be examined.
THOM.AS WILSON,

Attorne.'lf for Plaintiff.
ALEX~NDER JOH~STO~,

For the United _States.

Tlie deposit-ion of Lott Wiggin, ·for defendants, taken at Lewiston, Idaho, on the 21st day of
February, A. D. 1876.
Present: Thomas H. Brents, defendants' counsel; claimant in person.
First general -interrogatory, by the commissioner. Please to state your name, your
occupation, your age, your place of residence the past year; whether you have any,
and, if any, what, interest, direct or indirect, of the claim which is the subject of inquiry, and whether and in what degree you are related to the claimant.-Answer. My
name is Lott Wiggin; occupation, wagon-maker; age, forty; place of residence, Lewiston, Idaho. I have no interest in the matter in dispute, and am no relation to the
claimant.
Examination-in-chief by Thomas H. Brents, on ·t he part of the United States:
Question 1. What experience, if any, have you had in farming ?-Answer. I farmed
about four years in Washington Territory, and was raised on a farm until I went to my
trade. My father was a farmer. • I was past eighteen when I went to my trade.
Question 2. State what acquaintance you have had with the lands, the use and occupation of which are the subject-matter of thi~ suit, known as tbe Lapwai mission claim, .
extending along the south bank of the Clearwater River, from a point three hundred
yards below the mouth of the Lapwai Creek to a point three hundred yards above sail ,
creek, and up the said Lapwai Creek about two miles and a half, and embracing the bottom-lands.-Answer. I went there in the fall of 1861, I think about September, at the
time when Hutchings relieved Cain as Indian agent. I was located in the long house,
near the Lapwai Creek, on the Clearwater. I was an employe of the Indian Department. I remained there until March, 1862, at that time. I have been there since, off
and on. I went back again about the 1st of August, 1~62, and remained there until
about the last of November of that year, when I went away and worked at the garrison
on the Lapwai, about three miles and a half above the agency. I returned to the agency
in the fall of 1863, and remained there until about the 1st of January, 1865. I went
back there again in October, 1868, and remained until March, 1870. J have been there
but twice since that time, and remained but a short time each time.
,
Question 3. What buildings and improvements were on those lands when you first went
there?-Answer. 'I:here were no buildingscompletedon theeastsideexceptthe blacksmithshopand carpenter-shop. The long house and another house on that side and also a stable
were commenced, but not completed, and the remains of the old mission buildings, which
would be probably off of the claim, measuring from where the mouth of the creek is
now. There was on the west side of the Lapwai Creek a building said to belong to Sam.
Smith. There wa8 a melon-patch, about half an acre, on the east side of the er.eek, inclosed by brush fence. There were some apple-trees, I should say from ten to fifteen, near
Clearwater, mostly between the old Spaulding building and Clearwater. There was an
embankment made of rocks and dirt, which appeared to have been used· as a reservoir.
There were other lands that looked as if they had been cultivated some time. That was
all the signs of improvement that I saw there except a pair of old mill-stones, which
'
showed there had been a mill there s9me time;
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Question 4. Where were those other lands that appeared to have been cultivated ·tuated and what were their extent ?-Answer. There was about ten acre.~ on the east id
of the creek, opposite or near the carpenter-shop, with one pear-tree on it. On th , wei-:it
side there were probably fifteen or twenty acres which showed some signs of previous
cultivation. It might have been done years before. It was full of olrl Indian cacheholes and covered with bunches of rye-grass. ·There were signs of an old ditch or millrace on the ea t side of the creek. There were also Indian farms up the creek, and one
apple-tree about a mile from month of the creek, and there is an apple-tree about a mile
and a half above the mouth of the creek, and some others two and a half or three miles
up, and I can't say whether they were on the claim or not.
Question 5. What improYements have been put .on there since ?-Answer. The unfinished buildings that I spoke of were :finished, anil all the agency buildings that are
there now have been put on since I first went thv . ~her~ has been, 'I should judge,
a hundred to a hundred and fifty acres put under cult1vat10n by the Department and
the Indians and almost all of the claim has been put under lence.
Question '6. By whom were those improvements made ?-Answer. The fencing bas
an been done by the Department. The Indians bad little brush fences, but those there
now have been built by the Department.
Question 7. What portion of those lands was occupied by the Department and the
Indians, respectively ?-Answer. The Indian Department occupied about forty-five or fifty
acre , and cultivated about thirty acres of that, and the Indians occupied and claimed the
balance, and probably cultivated a hundred acres or more.
Question 8. What proportion of the entire claim as thus described is susceptible of
cultivation ?-Answer. I should say between two-thirds and three-fourths of the entire
claim.
Question 9. State the amount in acres.-Answer. I cannot state more definite. That
i simply my gn.ess. I should guess there is about one-third or one-fourth of it taken
up by the creek and some little gravelly points.
Que tion 10. What would you estimate the rental value per year since 1868 of that
portion of the claim occupied by the Department?
(Objected to by petitioner on the j:!;round that the witness has not shown that he has
sufficient information to testify to the value of the use and occupation.)
Answer. Without the improvement'l that portion occupied would be worth but very
little. I hould estimate that the land occupied by the Department ought to be worth
a hundred or a hundred and fifty dollars a year without the improvements. I would
not be wiJling to give more than that; perhaps other men might give more. With the
improvements it would be probably worth $4,000 a year-the whole thing. It is scarcely
po ible for a man to make an estimate.
Question 11. What would be the rental value of the balance of the place occupied by
the Indian ?-Answer. I shonld say with the improvements it would be worth perhaps
,;300 a year; without them, I don't know as I would want to give anything; I would
not take any fifty acres on it and improve it for the use of it for t,h e next three years;
take it as it was before any improvements were made upon it.
Que tion 12. What amount of drift-wood lodges on it ?-Answer. If the line does not
"xtend above the old mission building, there is none. I never saw a stick of driftwood lodge on it; the drift-wood lodges above, from twenty-five to fifty rods above.
QuC'stion 13. State what changes, if any, have taken place in the mouth of the creek,
and wh nth yoccurred ?-Answer. Thlmouth of the creek changed while I was there,
hy a fr bet in the Lapwai which washed away the west bank, I should say fifty yards,
throwin • the channel to the west that distance. I do not think it has changed any
ince; it did not while I was there. I don't think it changed a foot after that time
while I was there.
Qu stion 14. What was the whole claim worth when you :first saw it, without the
improvement'l made by tbe Government?-Answer. When I :first saw it the nearest
plac was Walla Walla, and I would not have given anything for it; soon afterwards
the mines were discovered and it became of value. The next three or four years, after
1862, it wa worth more than it has been since, on account that there was a market for
farm produce.
(Before the above an. :wer was given the petitioner objected to the que. tion, because
irrelevant, immaterial, and the witness bad not shown any knowledge on the subjectmatter.)
Adjourn d until 9 o'clock to-morrow morning.
H. 0. ADAMS,
United States Commissioner.
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Met pursuant to adjournment; present as on yesterday.
The depo::;ition of LOTT WIGGIN continued·
Qnestfon 15. When uid these fands first become known as the Lapwai }llission
claim?
(_Objected to by petitioner on th: same grounds as to the · Jast interrogatory above
mentioned.)
.
Answer. I heard it spoken of as Spalding's mission claim in 1861 and 1862. Then I
never beard anything about it again until about the winter of 186'.7.
,
Question 16. Did that claim, as under::;to·on when you first heard it spoken of, cover
the same ]ands as bounded and described in y~mr testimony yesterday '? And if not,
state the difference.
'_
(Objected to by petitioner as irrelevant, immateriaVand hearsay and secondary.)
Answer. I think not; I had no way of knowing just what he did cln,im, but supposed
he claimed all the land on which the mission buildings and improvements were ·ituated.
We always supposed the mission lands were situated along the Clearwater about the
mouth of the creek, and that the Indians owned the lands up tbe Lapwai Creek.
Question 17. What would be the rental value of the lands last described since Februa,ry, 1-868, without the improvements put on by the Government?
(Objected to by petitioner for the same reasons as the last question above.)
Answer. Four hundred dollars a year.
Question 18. Excluding that portion of those lands not included in the present boundaries of the lands claimed by the petitioner, what would the residence be worth for the
time last above mentioned?
'
(Objected to by petitioner as irrelevant, immaterial, and a matter of which the witness is not shown to have any knowledge.)
'
Answer. I will say it would be worth about one-balt:
Question 19. Were you at Lapwai ' when Mr Spa,lding first came back there from
Willamette Valley, after he went away from there in 1847? And if so, state when it
was that be so returned, his object in so doing, what he did, and w hetber he asserted any
claims to the lands.
·
(Objected to by petitioner, because leading, suggestive to the witness, assumes that
the witness has knowledge that he has not shown any knowledge of, immaterial, irrelevant, and not the l,)est evidence.)
'
Arn~wer. Mr. Spalding came back soon after I went to Lapwai in 1861. I understood
from conversations by Mr. Spalding at the time that it was the first time he had been
back there since he went away in 1847.
(Petitioner objected to the above answe:i:,as hearsay and irrelevant.)
I don't know his ohject from his own stateme~t. I think be remained at the agency
a part of two days and one night. He then left saying he would go and visit some of
his Indian friends. That was the last we saw of him at the agency. I know nothing
about his business there only by hearsay, He asserted no claims to the lands that I
know of.
Question 20. Was he there afterwards to your knowledge; and if so, when and in what _
'
capacity was he acting?
.
,
( O~jected to by petitioner as irrelevant and immaterial.)
Answer. He was there in 186:3, 1864, and 1865, as superintendent of teaching, in the
employment of the Indian Department.
Cross-examination by the petitioner:
Cross-que~tion 1. Where did you farm in Washington Territory?-Answer. On the
1
Patit, three miles from Dayton, in Walla Walla County.
Cross-question 2. How faris that from the Lapwai-Answer. Sixty-three miles. .
Cross-question :l What kind of a road is it between the two points ?-Answer. Wagonroads and trails; a portion of the way there are several wagon-roads.
C~oss-question 4. Do you know what it is worth to haul from the Patit to Lewiston,
Idaho Territory?-Answei-. From seven-eighths of a cent to a cent and a half per pound.
Cross-question 5. What year did yon farm there ?-Answer. In 1870, 1871, 1872, 1873,
and part of 1874.
Cross-question 6. What kind of crops did you raise?-Answer. Hay, oats, wheat, corn,
potatoes, onions, cabbage, squash, beans, pease, rutabagas,_ beets, carrots, apples,
cucumbers, watermelons, currants, raspberries, blackberries, sorghum, and bops.
Cross-question 7. Wh~re was your market for those product£ ?-Answer. Hight at
home, until Dayton started. I sold what I raised to teamsters.
.
Cross-question 8. How much land did yon cultivate ?-Answer. About eighty acres.
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Cros -question 9. How much did you have in hay?-Answer. About ten acres of
timothy.
Cross-question IO. How much did it cost -per acre to raise and harvest that ba.y?
(Objected to by defendant's co_unsel as irrelevant and immaterial, and irresponsive to
the direct examination.)
Answer. About $4.50 per acre. It was already seeded when I took the place, and I
bad nothing to do but to harvest it.
Cross-question 11. About how much did it produce to the acre?
(Objected to by defend:tnt's counsel on same grounds as before.)
Answer. l think while I was there it averaged about a ton and a quarter to the acre;
some years more and some years less.
.
Cross-question 12. How much would it sell for per ton?
(Same objection.)
Answer. I sold hay, while I was there, for from 8 to $15 a ton.
Cross-question 13. How much of that farm did you put into wheat?
(Same objection.)
Answer. From six to twenty acres.
Cross-question 14. Where was the market for that?
(Same objection.)
Answer. I had none unti,J. Dayton was started.
Cross-question 15. How much oats did you put in?
(Same objection.)
Answer. From ten to fifty acres.
Cross-quest:on 16. What was the average product of oats per acre?
(Same objection.)
Answer. From twenty to fifty bushels to the acre.
Cross-question 17. Was not flour and oats hauled past your place to Lewiston?
(Same objection.)
Answer. I know that flour was, and am under the impression that oats were.
Cro s-question 18. You have said that the Indian Department occupied about fortyfive or fiil:y acres of the mission claim, and the Indians occupied and claimed the balance. Now, as to that portion which the Indians occupied, was it not under the control of the Indian Department ?-Answer. No more than any other part of the reservation, with the exception of that portion that the mill-ditch runs through.
Cross-q ue tion 19. Would not and did not the Indian Department hinder and prevent
white men from occupying it?-Answer. Yes.
Cross-question 20. Did not the Department fence it?-Answer. Not while I was
there. They commenced fencing while I was there off into twenty-acre lots for the
Indians.
Cross-question 21. Did the Indian Department have a farmer at the agency?-Answer. They did.
Cro s-question 22. Did that farmer instruct the Indians to farm?
(Objected to by defendant's counsel as irrelevant.)
An wer. Yes.
Cro: -question 23. On what part of the claim was that instruction given?
(Objected to by defendant's counsel as immaterial.)
Answer. Mo 'tly at the agency, I have known t,hem to go up the creek and show the
Indian how to plow.
Cro •<.juestion 24. Did you see that land before the Indian Department located on
it?-An. wer. o; I never !'<aw it until the spring of 1861.
Uro -que tion 25. At what date did you know of tbe first land beiug sold within
forty mile. of the mission claim ?-Answer. In the summer of 1861, town lots here in
the town of Lewiston.
'ros.c;-que. tion 26. At wlrnt rate?
(Ohje ·ted to hy defendant's counsel as irrelevant.) ·
A. I onl):' recollect the price of one piece of ground, not larger than one of the town
blo ·.t , .-el1111~ for ''300. That is hearsay. Thompson told me he paid that for it.
(A nswer obJected to on the grounds stated by the witness-that it is hearsay-by defendant's coun.-el.)
•
Cro -question 27. Do you know when, first white settlements were permitted at
Wi~Jla \Valla and this side of there, after the Cayuse war?-Answer. I don 1 t know when
white ~e~tleru_en~s were permitted in what is now Washington Territory; but all I know
about it is th1H side of the Snake River and what was known as the Nez Perce Reservation_. in Wa bi1~gt~n Territory. This know from common report: that Hutchins, the
Indian agent, forbid ettlers settling at the town of Lewiston.
(The above _an wer was o~jected to hy defendant's counsel as hearsay.)
Cross-qu t1011 28. Do you know of any farms renting here since February 14, 1868,
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within six. years of that date, and within twenty miles of this place ?-A. No; I
don't know of any farm renting from that date up to this date except Craig's and Sam.
Plurnmer's, anr1 I don't know what they rented for. There is very little renting done.
Redirect by counsel for .defendant:
Question 1. What white men do you know of being disallowed 1 to occupy the lands
claimed bv petitioner?-Answer. I do not know of any. There were persons removed
from the reservation by the military farther up the creek. They .were not moved off of
the reservation, but moved away from houses they were occupying. Crites and Fair.field
were the parties removed.
Q. 2. By whose permission and for who,e benefit did the Department erect the fences
and improvements spoken of by you in yoar cr.:>ss-examipation?
(Objection by the petitioner, because the witness has not shown that he knows of any
permission being asked or granted, and leading.) 1
Answer. By the order of the Government under the treaty for the benefit of the
Indians.
Question 3. Are these lands within the present boundaries of the Nez Perce Indian
Reservation ?-Answer. Yes.
LOTT WIGGIN.

Subscribed and sworn to this 22d of February, 1876.
H 0. AL)AMS,
United States .Commissioner.

The deposition of John B. Monteith, .f~r defendants, taken at Lewiston, Idaho: on the 22d day
of February, A. D. 1876.
'
First general interrogatory by the commissioner. Please state your name, your age,
your occupation, your place of residence the past year; whether you have any, and i(
any, what, interest, direct or indirect, in the claim which is the subject of inquiry, and
whether and in what degree you are related .to the claimant.-Answer. My name is
John B. Monteith; age, 39; occupation, United States Indian agent at the Nez Perce
Indian agency; residence for the past year at Lapwai, Idaho. I have no interest in the
claim which is the subject of inquiry, and am no relation of the claimant.
Examination-in-chief by Mr. Brents:
Question 1. How long have you been acting as Indian agent at the Lapwai Indian
agency ?-Answer. It will be five years, I think, on the 24th day of April nex.t.
Question 2. Are you acquainted with the lands described in the petition in this cal)e ?Answer. I am acquainted with all the lands on the Lapwai. I suppose that includes
this.
Question 3. Do you know where the boundaries of those lands are located ?-Answer.
I know what is said to be the points, or the bDundaries. For the purpose of finding the
boundaries of/ this land, I run a line according to that description, commencing at the
southeast corner of the stone church and run due west three hundred yards, and from
that point run in a northwesterly course to a point on the Clearwater River three hundred yards below the middle thread of the Lapwai Creek. I then measured six hundred miles up the river for the. purpose of finding whether the old mission-house was on
the claim or not.
Question 4. What portion of the lands described in the petition herein have been oc-~
cupied by the agent and employes of the Government during the time you have been
acting as agent?
(Objected to by petitioner as irrelevant and immaterial.) ·
Answer. I think about twenty acres we have cultivated outside of the land occupied
by the buildings.
Question 5. How much land is covered by those buildings?
(Objected to by petitioner as irrelevant and immaterial.)
Answer. I should think about eight acres.
Question 6. By whom and for whose benefit has the residue been occupied and used?Answer. Entirely by the Indians, and for their own use and benefit.
Question 7. About what amount of produce have the lands cultivated by the Government employes under you yielded since you have been there?
(Objected to b_y petitioner as irrelevant and immaterial.)
Answer. I would not give $500 a year for all that has been raised there, take it one
year w~th an?ther; one year it raisAd more, but last year Langford, or his agent, had
possession of 1t, and all that was cultivated was four or ft ve small gardens cultivated by
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the mploy(.s. Every year since I have heen there I have bad to purehase potaloe. for
the school, except one year.
Qne t.ion 8. How many bushels of potatoes per acre has it yielded :-i11ce you ba, e
been there?
(Objected to by petitioner as irrelevant and immaterial.)
Answer. I <'an't tell, because I don't know how many acres we had in potafoe8. I
think there was about five acres, on ·which we raised six hundred bushels one year.
That was more than an average crop.
Question 9. Wbat buildings, occupied by the Indian Department, are situated on the
lands claimed by the petitioner, as described in his petition '?-Answer. The schoolhouse, the boarding-house for the school, the building for the teacher and his wifo to live
in, the church, hospital, three rooms iu what is known as the agency-house, one loghouse occupied by the miller. two barns and sheds adjoining, one saw and grist mill,
one blacksmith-shop, one carpenter-shop, one store-house 20 by GO, one small framehouse, and one cl welling-house, occupied. by two families.
Question 10. What could the lands so occupied by the Indian Department, with the
buildings and improvements thereon, have ]Jeen rented for to private individuals, with
the agency removed, during the time you have been tbere, per year'?
(Objected to by the petitioner, on the ground that the witness bas uct shown by bis
testimony that he bas any knowledge of the subject-matter of the qneRtion.)
Answer. In my opinion, the only thing that conld be rented, take the agency away
from there, would be the mill. The mill, according to my judgment, would not rent
for over $500 a year. I would not, actually, give over $250 for it; .some men might give
more, but, considering the amount of grain to be ground, I would uot. The saw-mill I
would not give anything for. 'fheconditionof the saw-mill, outside of the water-wheel,
is the same that it was when I went there.
Question 11. With those buildings removed, what would have been the rental value
of those lands ·t
(Objected to by petitioner as irrelevant, immaterial, and perta.ins to subject-matter of
which the witness has not shown· that he has any knowledge.)
Answer. I suppose, take the buildings away from there, the land could have been
rented for about $5 or $6 an acre. Thn.t is what land rents for, I t,hink.
Question 12. What proportion of the entire claim is susceptible of ·cultivation?Answer. According to the lines, all south of the school-house, excepting the bed of the
Lapwai. I can't say how much that would be; it conld not be told with any certainty
without a survey.
Question 13. What buildings belonging to the agency are 1ocatecl outside the boundarie.ci of the petitioner's claim ?-Answer. According to the measurement made by myself, the office, a, l g-house on the east side of the Lapwai, on the bank of the Clearwater
River, and what is Ief't of t.he old mission huildi11g, and the west half of the agent's
l1ouse.
(Jue.c,tion 14. DiJ the Reverend Mr. Spalding evet· desc·ribe to you the original location of the Lapwa\ mission claim?
(Objected to by petitioner as irrelevant, immaterial, hearsay, ·arnl secondary.)
Answer. Mr. Spalding did show me the boundaries, as he marked them out ou paper.
<iuei tion 15. Define those boundaries, and state whether they differed from those of
the petitioner, as set forth in his petition.
(Objected to hy petitioner as irrelevant, immaterial, hearsay, and seconoary.)
Answer. The boundary, the way be gave it to me, was six hundred yards on the river
- that is, from a point three hundred yards below to a point three hundred yards above
tlw mouth of the Lapwai, and then the lines run south to the fooL-bills, and followed
alo_1w the loo!-hills np the Lapwai. I think that lw tolrl me that it ran np far enou~h
to 111clnde a field where he raised some potatoes, where be first settled. The only aet,ual
1·ha11ge between Jiis description and Mr. Lanirford's was that bis struck the foot-hills
h fore 1r. Langford's did, and his lines included the office and all of that field east or the
Lapwai, and all the agent's honse; Langford's do not.
Adjourned until 9 o'clock to-morrow morning.
H. 0. ADAMS,
United States Cornrnissioner.
FmmuARY 23, 1876.
Met purst1ant to adjournment; present as on yesterday.
JoH~ B. MONTIETH resumed:
Questio1;1 ~6. Wha~ amount of drift-wood has lodged against or upon the lands claimed
hy the pet1t1oner dnrmg the time tb'it you have been at the Lapv1.ti agency?-Answer.
'!'here ha~ not any lodged on the claim of the petitioner.

LANGFORD LAND OBAIM.

105

Question 17. How far therefrom and in what direction is th~ nearest point where such
drift-wood lodges ?-Answer. I think about four hundred yards distant~ east of the ~ast
line.
Cross-examination by the petitioner:
Cross-question 1. In January, 1874, do you remember of Baldwin, ,t he sheriff, pre.senting to you a writ, demanding of you possession of those premises?
(Objected to py defendant's counsel as irrelevant.)
Answer. I don ' t know the date of it. Baldwin was out there. I don't remember the
time, whether it was in January or not.
Cross-question 2. Did you make a report of that transaction to th~ Indian Department? (Objected to by defendant's counsel as trrelevant and not responsive to the direct examination.)
,
.·
'
Answer. I suppose I did.
Cross-question 3. In making reports to the Indian Department, do you make ,them
with the same regard to ti:uth _tbat you have in giving your testimony in this case?
(Objected to as above, and because in making such reports the person making them
is not confined to facts within his own personal knowledge, by counsel for defendant.
Petitioner objects to the last so-called objection of counsel for the United States, because made in the bearing of the witness and operates as an instruction to said witness
how to answer the question.)
Answer. I make my reports always with strict regard to the truth and the best information at band.
Cross-question 3. Do you make them with the same regard for truth as. you testify in,
this case?
·
(Same objection as above by counsel for the defendants.)
Answer. I do. The difference is that in making a report I make it on information
that I may have at the .time, and in this testimony I ,give as near as I can what I know
to be facts. I suppose what he has reference to in asking the question is the first report
I made in regard to the matter, in which I included all the buildings on his claim and
it may be that I inclurled the boom; I derived that information from Mr. Spalding, who
told me that the field he cultivated was the one east of Langford's line.
Cross-question 4. Don't you know that Mr. Spalding is now dead, so that he is unable
to be called as a witness to dispute anything that you might say?
(Obj ected to by defendant's counsel, as beyond the scope of legitimate cross-examination and argumentative.)
Answer. I know Spaldiug is dead.
Cross-question 5. In your report of January 24, 1874, to the Indian-Department, you
state that the claim is what js known as the mission claim; that the Board of Missions
never laid any claim to a mission station on this reservation, and that the claim ·was
first made after the Indian Department selected the location; and then by Langford.
The whole affair ,is a swindle. Did you make that statement from your own knowledge?
(Obj ected to by couns'el for defendant as improper cross-examination.)
Answer. I clon't know whether that is all contained in my report or not. Whatever
I reported I derived from conversation with Mr. Spalding and others. Dr. Geary, superintendent of Indian affairs at the time the agency was located, did not know of the mission claim. He and Mr. Cain located the Lapwai Indian Agency. That is what I was
informed.
Cross-question 6. Who was your informant, and when was the information given you?
(Obj ected to by defendant's counsel as improper cross-examination and immaterial.)
Answer. Dr. Geary informed me that it was an outrageous swindle, and Whitman
told me that parties came there to lay the claim or survey the fand during the administration of O'Neill, and O'Neill ordered them off of the reservation.
Cross-question 7. Where did you reside before you came up to act as the agent?-Answer. At Albany, Oregon.
Cross-question 8. Have you ever read any of the histories of Oregon?
(Objected to as irrelevant and immaterial by Mr. Brents.)
Answer. I never read any of them; I have looked through them,. and never thought
th~m worth reading.
.
Cross-question 9. Did you ever read the executive ~ocuments of 1837, Forty-third
Congress, in which the resolutions of several religious bodies were contained, in reg:;i,rd
to Spalding's occupancy and eipulsion from this land and refusals permitting to occupy
the same?
(Objected to by defendant's counsel as immaterial.)
Answer. I read part of it; I neYer read it all; and I have also read part of the answer
by ,J. Ross Browne, I think it was; I am no t certain it was J. Ross Browne.
Cross-question 10. · Did you not know from common report/'p revious to the time that
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you made this report in regard to the execution, that the missionaries of the American
Board bad occupied t.his land as a missionary station?
(Objected to by defendant's counsel as irrelevant, incompetent, secondary, and not
responsive to direct examination.)
Answer. I did know there were such reports.
Cross-question 11. Had you read that executive document of 1837 before you made
your report in January 24, 1875?
(Objected to by defendant's counsel as immaterial and irresponsive to direct examination.)
Answer. Whatever I read of it, I must have read before that.
Cross-question 12. Before you made the report of January 24, 1874, had you not reau
the printed memorial of W. G. Langford for the Lapwai mission claim?
(Objected to by defendant's counsel for the same reasons as the last objection.)
Answer. I never read the thing through; I read parts of it before I sent it on to the
Department. I don't know when it was that I sent it.
·
Cross-question 13. Do you recognize that pamphlet in your hand as the one you sent
on to the Department? [Petitioner here banded the witness a pamphlet marked "A'' on
the margin, and hereto annexed.]
(Objected to by defendant's counsel as immaterial, incompetent, and irresponsive to
direct examination.)
Answer. From the outside, I suppose it to be similar to the one I sent:
Cross-question 14. Look on pages 6, 7, and 8 in said pamphlet for the petition to Governor Bullard, signed by Edward R. Geary, Wm. J. Monteith, and· D. B. Rice, and
state whether you are acquainted with the parties purporting to have signed that petition.
(O~jected to by defendant's· counsel as immaterial, secondary, and irresponsive to
direct examination.)
Answer. I am acquainted ,with them.
Cross-question 15. Is that Wm. J. Monteith your father?
(O~jected to as immaterial and irresponsive to the direct examination.)
Answer. He is.
Cross-question 16. Did you reside with him in Oregon, before you came up here, the
mo t of your life?-Answer. We lived together there most of the time; he was gone East
two years.
Cro -question 17. Were you not present in Oregon at the meeting of the presbytery,
or members of the Presbyterian Church, when resolutions were passed in regard to the
Lapwai mission, or Spalding's return thereto?
(Objected to as immaterial and improper cr06s-examination, by defendant's counsel.)
Answer. I was not; I was not a member of the presbytery.
.
Cross-question 18. Did you not hear from your father and others of the action of that
meeting?
(Object cl to by defendant's counsel as immaterial and improper cross-exam'ination.)
An wer. No; I did not, until after I came up here to the agency; Spalding told me
about it after I came to the agency.
·
Oro.. -question 19. When you made said reports, had you examined the record of the
m. e of Lan_gford v11. Newell?
( l~jcctcd to by defendant's counsel as immaterial and as unconnected with matters
elicited by the direct examination.)
Au. wer. I don't think I have been in the clerk's office to examine the record at -any
time, and have never seen it.
Cro._ -qu, tion 20. Did you take a copy of the execution that Baldwin served on you?
(O~Je ·ted to by defendant's counsel as new and immaterial.)
An. wer: Baldwin read me the execution that he brought out there. I asked him for
a copy of it. He said he had none with him, but I was entitled to one, and he would
make on in town and send it to me. Mfbrother got the copy of the execution from
Bald w~n, enclo. ed it in an envelope, and forwarded it to the Department a few days after
Bald wm wa. there.
Oro.' ·qu_e,;~ion 21. Look at page 25 of printed evidence in this case and see letter of
the Comm1. · 10ner_ to you ?ated February 20; 1874, and state if you did not studiously
keep _ecret those mstruct10ns after they were given to you.
(Ob.iected to by defendant's counsel as immaterial and improper cross-examination.)
An wer. I ~ept it as I do all my correspvndence. I don't go and blab it around.
Cro~s-quest10n 22. Look at pages 25, 26, 27, and 28, to correspondence between the
Commis'ioner o~ Indi_an Affair and W. G. Langford, and state if said Langford: when
he came to Lewi ton rn 1874, did not exhibit the manuscript or copies of that correspc,ndence to you.
(O~jected to by defendant's counsel as having no bearing on the direct testimony of
the witne. s, or of the issues involved in the case.)
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Answer. He read to me the instructions dated February 20, 1874, from the Commissioner of Indian Affairs to me, -':l.nd read to me the letter accompanying them. The letter of May 2 I do not remember of :seeing. Secretary Cowan wrote to the Commissioner
of Indian Affairs Qn the 31st day of July, which letter Langford read to me.
Cross-question 23. Where did he show those letters to you, and what action was taken
about the possession?
.
(Objected to by the· defendant's counsel for the same reasons as tho~e to the last question above.)
Answer. He showed them to me in Judge Clark's office. I don't know bow long it
was after that that Baldwin came out and took possession; a few days after.
Cross-question 24. Before Baldwin took possession, did not I, and Leland, and Rand
exhibit leases to you which it was proposed that those persons (C. E. Monteith and others)
should take to a portion of the premises?
t Objected to by defendant 1s counsel as to the last two questions above.)
Answer. Leland did. I don't think the others did. Rand I know did not. Rand was
in Leland's office when Leland gave me the copy.
,
Cross-question 25. Did you not submit the copy to John Clark, your attorney, to take
1lis advice upon it?
(O~jected to by defendant's counsel as immaterial, privileged, and new.)
Answer. John Clark neverwasmyattorney. I never paid him a dollar as my attorney
since I have been in Idaho.
1
Cross-question 26. Did you not s-gbmit that lease to John Clark, an attorney-at-law,
for bis inspection?
·
_
(Objected to by defendant's counsel as immaterial and new matter.)
Answer. I showed the leases to John Clark, same as I did to other parties here in
towa
Cross-question 27. Whaf other parties?
(Same objection as to the last by defendant's counsel.)
Answer. Slater.
Cross-question 28. Is this Slater an attornev-at-law?
(Same objee;tion as above by defendant's counsel, and because there is better evidence.)
Answer. He is on the records of the court.
'
Adjourned until to-morrovv morning at 9 o'clock.
H. 0. ADAllfS,
United States Commissioner.

FEBRUARY 24, 1876.
Met pursuant to adjournment. Present as on yesterday.
The deposition of JOHN B. MONTEITH resumed:
Cross-question 29. Was that Slater you referred to the same person that was and is
register of the United States land-office at Lewiston, Idaho, and that was afterward attorney for the tenants in my suits for unlawful detainer against them?
(Objected to as immaterial an9- foreign to direct examination.)
Answer. He is the same person.
Cross-q uest.ion 30. Wbeu I :first came here and notified you that I pro.nosed t'o take
possession of the claim, did not you ask of me time to get an answer from the Department by telegram, instructing you how to act in the premises, and did I not grant it?
(Counsel for defendant reiterates his last objection.)
Answer. I did ask for time, but it was not granted, to hear from the Department. I
telegraphed to General Howard to send General Vanderver and Smith United States Indian inspectors, here for the purpose of :fixing up the matter. I think that was the purport of the dispatch.
·
Cross-question ~H. About what date was that dispatch?
(Same objection by defendant's counsel.)
Answer. I can't give the date. I have bad no occasion to look at the papers, and don't .
remember.
Cross-question 32. Did not vou tell me that you expected you could get an answer by
the 8th of November, 1874?
(Same objection by ?efend3:nt's cou~sel as to the last question.)
Answer. I don't thmk I did. I thmk my answer was that it wouia take about a,
week. I don't know anything ahout November or any other date. That was the dispatch to General Howard. It would take- longer to get an answer to one from Washmgton. You_never gave me time to get one from Washington. ~
Cross-question 33. When the time had transpired in which itwas expected an answer
u

#
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could be received, did you not meet me in the town of Lewiston and ask for further extension of time?
(Mr. Brents repeats his objections.)
.Answer. I don't remember of asking for extension of time. I remember when the
dispatch calbe from General Howard, for I was in town here at the time, and I told Langford that Vanderver and Smith had left Portland; that was the contents of the dispatcli.
Cross-question 34. Look on page 29 of the printed evidence and state if that is a copy
of the telegram received by you in answer to your telegram sent to Howard.
(Mr. Brents objects for the reasons last above stated, and because there is better evidence of the fact, to wit, the original t elegram.)
Answer. General Hpward telegraphed to Washington, sending a copy of my dispatch
to him, and Commissioner Smith telegraphed to me, and I suppose this to be a copy of
the same. I did not receive this dispatch until after Langford had got possession of the
property.
Cross-question 35. How long afterward?
(Objected to by Mr. Brents as new matter and immaterial.)
Answer. I can't tell how many days afterwards without looking at the original dispatch.
'
Cross-question 36. Did you write a letter to the Department the same day you telegraphed to Howard?
(Mr. Brents makes the same objection.)
Answer. I don't remember.
Cross-question 37. Did you write :1 1etter between the time I notified that I should
take possession and the time you sent th~ telegram?
(Same objection by the defendants' counsel.)
·
Answer. I wrote a great many letters at the time, but don't remember the date of
any of them.
Cros -question 38. I see by your letter to the Department of December 18, 1874, that
you wrote a letter to the Department on the 3d of November, 1874. Do you remember whether that letter was sent before or after the dispatch?
( Mr. Brents reiterates his objection as before, and because no such letter has been
produced and shown the witness or its absence accounted for.)
Answer. I don't remember which was sent first.
Cross-qU(dio.q 39. Did you exhibit that dispatch to Howard to any person before you
sent it? If so, to whom? .
(Objected to by Mr. Brents as immaterial and impertinent to direct examination.)
Answer. My brother Charles saw it; I don't know whether any one else saw it or not.
I think he brought it to town and put it in the express.
Cross-question 40. In that dispatch did you not state that '' thti Indians threatened to
destroy the property if I took possession? ''
(Mr. Brents objects for reasons last stated, and because the dispatch itself is better
evidence of its contents.)
Answer. I did make that statement, and it can be proved that the Indians made the
threats, and my influence with them kept them from it. On election day, the Indian
election, under the leadership of Old George, on the Alpower, the Indians w~re going
to ~1ke Langford's agents that he had there, and put them off the reser_vat10n. An
!nd1an came_ and told me about the council that they had. I ca1led the Indians togeth~r
m the counCIJ-room and told them that any such action on their part would make then
c:.w~e a great deal of trouble; that the Government was looking after their interests,
and in time tliey would get their rights.
Oro s-que~tion 41. State the names of the Indians that had made tho. e threats at the
time you sent the dispatch.
(Obj ('cted to by Mr. Brent as irrelevant, immaterial, and not cross-examination.)
Answer. I t~ink it was the day after I received tbe news that Langford was go~ng
to ~ake poi! ess10!1. I told Lawyer what was going on, and for him to keep the Indian
quiet. The Imhans assembled in the council-room a number of them and while there
I heard Joud talkin~ among them. I was sitting i~ the office. I slipped into the hall
between the rooms and listened. I heard Jim making a speech, and in the speech he
tb:eatened that they wo~ld burn the mill if any one else took possession of it, and the
mill was u.·e.cl for th~ whites. I sent after my interpreter, and went to the room a~d
told the I:°dians that~ had heard what was said, and I counseled them to keep qmet
and not disturb anythmg, and the Government would fix it all right for them. Swank
told me that h,e heard Indians in the mill make the same threats. l told Mr. Whitman what I had heard, ~nd asked him to listen and see what was going on, and what
was !11d among the ~nd1ans. He told me that he heard two who were grinding their
axe · rn the blacksmith-shop, or in the shed back of the shop (Whitman was io the
blaeksmith-shop), say that it would be a very easy mattel' to get rid of one or two men
if they came to run their mill.
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Cross-question 42. Is tb'.1-t Jim Moses the same Indian that is caJled A.lpower .Iim, the,
sub-chief?-Answer. He 1s.
_
Cross-question 43. Wnere did that Indian live at the time he was making that speech?
-Answer. I don't remember whether be lived with Lawyer or in a lodge. ?art of
the time he lived with Lawyer and part of the time he lived in a lodge. Just at't,hat
time I don't remember where he did live. .If he li\'ed with Lawyer it was about eighty
rods from the office; if he lived at his lodge it was about halfa mile
Cross-question 44. How far was the place where he was makin ' the speech from your
office ?~Answer. It was in the Indian council-room; all connected in the same building.
Cross-question 45. Was not that Indian at the time, and for a long timfl prior and
afterwards, almost daily at your office ?-Answer. The head and sub-chiefs are at my
office very often.
Cross-question 46. In what language did he make his speech ?-Answer. He made it
in the Nez Perce language. ,
Cross-question 47. Is Lawyer alive or dead ?-Answer. He is dead.
Cross-question 48. Is the said Swank in this country now ?-Answer. He is at Portland, Oregon.
Cross-question 49. When you went bark with the interpreter what Indians were in
the council ?-'-Answer. Jim was there and Captain John, and a good many of the Creek
Indians; an:i I don't know but Jonah was there.
Cross..,question 50. Is that the Captain John that lives on the Lapwai or Sweetwater?
-Answer. It is the same one.
,
Cross-question 51. How many male adult Creek Indians are there ?-Ai;iswer. I never
counted them.
Cross-question 52. Can you state about how many ?-Answer. A year ago last winter
there were a great many more the;re than there are now. Many of those that wintered
there a year ago last winter, wintered on the Salmon River this winter. I think there
are between seventy-five and a hundred there now, of what we call the Creek Indians.
Cross-question 53. In November, 1874, did you not know .all the Creek'Indians.and
their names ?-Answer. I don't know all their names now.
Cross-question 54. From one to three days before I took possession, did not Leland &
Rnnd, my attorneys, at your office, at Lapwai, present to you the f6rm of leases which
it was proposed should be executed ?
(O~jected to by Mr. Brents as irreleva,nt, immaterial, and irresponsive to direct examination.)
Answer. I dontt know how many days it was before; but Leland and Rand showed
me the leases out there,
Cross-question 55. Did 'you not then and there suggest a changeoftherate ofr~nt.
(Same objections by Brents.)
·
Answer. I did.
.
Cross-question 56. Look on page 33 of the printed evidence and state if you can rec- '
ognize .the lease there printed.
(Brents o~jects as above, aud because it is not the original.)
Answer. ! .,s uppose it is a copy of the lease executed.
Cross-question 57. How many lessees were there proposed to be, and :what were their
names?
(Objection by Mr. Brents same as to question 54.)
Answer. X think there were five. I will name them and then I will find out: C. E.
Montieth , G. W. Swank, George Ainslie, P. B. Whitman, E. R. Sherwin, Montgomery
& Hawk, and George E. Alexander.
Cross-question 58. Did you notify any parties to come out to the claim on tp.e 1:3th of
November, from Lewiston, to be witnesses of my taking possession? If yes, name them.
(Mr. Brents repeats the last objection.)
Answer. I think I asked Cob.urn, Jo~n Clark, R. J. Monroe, and S.S. Slater. I think
now that Ciark and Monroe were the only ones that came.
Cross-question 59. On the 13th of November, when I took possession, bow long were
you absent fro,m the office with the sheriff?
(Same objections by Mr. Brents.)
Answer. I don't think I was absent to exceed fifteen minutes; it might not have
.
been that length of time.
C10,ss-queston 60. Did you know of said lessees paying rent to me; if so, state how
long you knew of their paying rent to me?
(Same objection by Mr. Brents.)
.
'
~nswer. I think they paid tQ his agents three ip.onths' rent; I knew the fact that they
~dre~
,
dross-question 61. Did you, immediately after I took possession, report to the Indian
, Department the facts concerning the same?
(Objected to as above, and because there is better evidence of what was reported by
Mr. Brents,)
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Answer. I don't know how many days it was afterwards, but I made a report of the
facts to the Department.
Cross-question 62. Look on page 30 of the printed evidence, see the letter of Com mi sioner Smith, and state if that is the reply of Commissioner Smith, made after you had
made your report.
~
(Objected to by defendant's counsel as irrelevant, immaterial, incompetent, and impertinent to direct examination.) ·
Answer. I don't think that is the reply to my report. It is the reply to a letter dated
the 23d of November. I think my report was dated on the 14th.
.
Cross-question 63. Did the Department disapprove of your conduct?
(Same objection as above by defendants' counsel.).
Answer. No; they never have disapproved of any of my conduct out there.
Cross-question 64. Wh1le I was in possession out there, did you not send to me for the
notes of the survey of the premises ?-Answer. I think I did.
Cross-question 65. Did you receive those notes of the survey ?-Answer. Yes, sir.
Cross-question 66. After the reception of those notes, did you not for the first time
make a measurement of the lines of the premises ?-Answer. I did not measure the Jines
of the premises at all from those notes; I measured the lines from the description given
in the petition herein, as I found the lines, according to those notes, would not meet.
Cross-question 67. Did you not then inform me that you had discovered that the office and part of the agency residence was outside of my claim ?-Answer. I did; I think
I wrote you a letter.
-Cross-question 68. A short time atterward, diu not True and others come out and
measure the lines for rne?-Answer. They did.
Cross-question 69. Did you not object to'such measurement?-Answer. I did.
Cross-question 70. Did you not afterward appear before the grand jury, and attempt
to have me and my employes indicted for being on the claim and measuring such lines.
· (Objected to as immaterial by defendants' counsel.)
Answer. I refuse to answer. the question, and I will give my reasons for it.
The judge in his charge to the grand jury, said that all proceedings in the jury-room
are to be kept secret; neither the jurymen, the attorneys, nor the witnesses, are to reveal any of the transactions before the grand jury; so I understand the charge.
Cross-question 71. After my lessees had to your knowledge paid rent as aforesaid, did
you not request or order them to pay no more rent nor deliver the prem1ses.
(Objected to by defendants' counsel as immaterial, and unconnected with direct examination.)
Answer. I did.
Cross-question 72. Did yon not request the military to prevent the lessees from delivering up- the premises ?--Answer. I obeyed my instructions right uy to the letter
which I received from the Department.
Cross-q nestion 73. In.. your said measurement, did you not find a part of the flume and
ditch leading water to the mills was off of my claim ?-Answer. I did.
Cross-question 74. Did not my agent, Chambers, request you to let the water run
through that portion so that the mill could grind?
(Objected to as immaterial by Mr. Brents.)
Answer. Mr. Chambers came to me one day and asked me if I was going to let the
water run to the mill, and I answered him, not until I received instructions from the
Department, or words to that effect.
Cross-question 75. About how long after that did the mill remain idle ?-Auswer. I
think it was idle from about the 1st of J.anuary until I got possession in June.
Cross-question 76. About what time was it that Chambers made this request of you?Answer. I think it was in April. I am not certain.
Cross-question 77. After that, did not Indians ask you to let the mill rim to grind for
them?
(O~jected to by Brents as immaterial and irrelevent.)
Answer. They asked me when the mill was going to run again. I told them as soon
as I got possession of it.
Cross-question 78. At what time was the Indian election that you have before spoken
of?-Answer. The first Monday in April.
Cross-question 79. Was the ice thawed out so that the mill might have ,r.un at that
time?-Answer. It could if the ditch had been fixed. The dam was gone.
Cross-question 80. Did you not advise said lessees to defend an action of unlawful detainer on the leases if brought against them?
(Ob.iected to hy Mr. Brents as immaterial and foreign to subject-matter of the direct
testimony.)
·
Answer. I did.
Cross-question 1. Did you not employ counsel to ddend them?
(Same objection by Brents as to the eighth interrogatory.)

LANGFORD LAND CLAIM.
Answer. I did.
Cross-question 82. Did you not pay those counsel?
(Same objection as ahove.)
Answer. I did not; tbey are not paid yet.
Adjourned until 9 o'clock to-morrow morning.

H.

o,

ADAMS,

United States Commissioner.

FEBRUABY 25, 1876.
Met pursuant to adjournment. Present, as on yesterday.
Mr. Monteith not appearing, by consent of the parties the further cross-examination
of John B. Monteith was postponed until Monday, February 28, 1876, at 9 o'clock a. m.
The United States called REUBEN, a Nez Perce Indian, to testify and P. B. Whitman
as interpreter.
Whereupon P. B. Whitman, at the instance of the petitioner, was sworn to answer
questions as to his qualifications to interpret as aforesaid, and was questioned by.the petitioner as follows:
•
Question 1. Did you on the 13th of November, 1874, execute a lease to me for a portion of the premises, the rent of which is the subject-maitter of this suit?-Answer. I
signed a lease of that kind.
QueRtion 2. Did you sign that lease at the instance of J. B. Monteith ·t-Answer. No;
I dill not. I signed because the rest did. · I supposed as they signed it I had to sign it.
QueHtion 3. Did you pay any rent under that lease?-A. Yes, sir.
Question 4. Did J.B. Monteith, Indian agent, pay that rent ora portion of it?-Answer. I don 1 t know whether he did or not. I know that I paid some of it.
Question 5. Did said J. B. Monteith, Indian agent, tell you that be or the United
States would indemnify you for the rent that you paid?-Answer. I don't remember
that be did.
.
Question 6. Has not your pa,ynient as employe of the United States under J. B. Monteith, Indian agent, continued from the time· those leases were signed until the present
time?-Answer. Yes.
Question 7. Has that amount of rent w bich you paid been deducted from your pay?Answer. There has no deduction been made:
Question 8. At the instance of J. B. Monteith, Indian agent, did you not afterwards
refuse to pay rent or deliver the premises ?-Answer. I think be told me his instructions
1
were to pay no more rent.
,
Question 9. Did you not notify me that you would pay no more rent after the 13th
day of February, 1875?-Answer. I think I did.
Question 10. Did I not notify you ,to quit those premises on the 8th day of February,
1875 ?-Answer. My recollection is that I received that notice after I notified you.
Question 11. On the 8th day of February, 1875, in pursuance of my: not,ice, did I not
appear at the leased premises and demand of yol1 possession thereof?-Answer. Yes; I
don't remember ahout the date. It was at or near that time.
'
Question 12. Did you not, on that occllsion, refuse to deliver possession of said prem ises, and assign as a reason therefor that Indian Agent Monteith had instructed you not
to give possession ?-Answer. I think I did.
Question 13. Have I not brought suit in the district court upon that lease,. and is not
that suit now pending?
.
(Objected to by Mr. Brents as secondary.)
•
Answer. I believe so.
Question 14. Has not the said J. B. Monteith, Indian a.gent, assured you that you
shall be preserved harmless in the event of said suit?-Answer. He never told me so
that I recollect of.
Question 15: Who employed counselors to defend it?-Answer. I don't know. I did
not.
Question 16. Do you know that there were counsel employed in that suit on the de·
fense ?-Answer. I supposed there was.
Question 17. At whose instance do you come now to interpret ?-Answer. I was told,
yesterday by the agent, Monteith, and Mr. Brents, that I would be needed to-day to interpret.
,
(The petitioner object<J to the said Whitman interpreting in this case, on the ground
that he is prejudiced against and antagonistic to the petitioner.) ·

The defendants, by Counsel Brents, asked the following questions:
Question 1. Did not Mr. Monteith simply tell you, yesterday, that I had requested
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your presence on to-day to act as interpreter ?-Answer. Mr. Brents told me that he
would like my services to-morrow in the presence of Mr. Monteith, to interpret for the
Indian&
·
Question 2. Has either Mr. Monteith or myself, at any time or in any manner, endeavored to influence you relative to the discharge of that duty?-Answer. Neither of
them ever have. ,
Question 3. Have you any interest whatever in the a1lowance or disallowance of the
claims of the petitioner under investigation ?-Answer. None whatever.
Question. Do you feel any concern in the matter ?--Answer. None whatever
Question 5. Have you any bias or prejudice either against the Governmeu L or the pe·
titioner, or in favor of either of them, that would if! any wise influence you in the discharge of your duties as interpreter in this case?-Answer. None whatever
Question 6. Do you know of an_y matter or thing whatever that would be likely, in
any degree, to prevent your discharging that duty faithfully and impartially between
both parties ?-Answer. I know there is nothing to hinder it.
'
Question 7. Will you endeavor so to do ?-Answer. I will.
Question 8. Are you familiar with the language spoken by this witness?-An:swer.
lam.
Petitioner asked the following questions:
Question L. After you, answer~d my last precedin~ question, did you not leave this
room with Mr. Brents, and have a private consultation ?-Answer. I went out on the
-porch with MF. Brents to speak to h1m about my being objected to as an interpreter.
(Petitioner now repeats his above objections to said Whitman acting as interpreter.)
Whereupon said interpreter. was duly gworn to a true inLerpretation make between the
com_missioner, the respective counsel, and witnesses in this case.
Thomas H. Brents, on the part of the United States, and the petitioner, in his own
proper person, being p1esent.

The deposition of Reuben (Inclian), .for defendants, taken at Lewiston, ldalio, on the 25th of
February, A. D. 1876.
First general interrogatory by the commissioner. .Please to state yoilr name, your
occupation, your age, your place of resi(lfmce the past year; whether you have any, and,
if any, what interest, direct or indirect, in the claim which is the subject of inquiry;
and whether and in what degree yon are related to the claimaut.-Answer. My name is
Reuben; occupation, farmer; age, forty-six; reside inside the reservation. Don't think
of any interest I have in the claim, and am no relation to the claimant.
Examination-in-chief by Mr. Brents, for defendants:
Question 1. To what tribe of Indians do you belong, and what, if any, official position do you hold, and bow long have you held that position ?-Answer. My tribe has
the name of Nez Perces. I am the head chief of my tribe and to influence them to
work and keep them from stealing. This is within the first 31ear of my chieftainsbip.
Question 2. ·w ho was your predecessor, and how long was be chief of your tribe?A:nswer. Lawyer, be was chief since the first treaty with the whites, with the exception
of one year, when Old Jacob was chief.
Question 3. How long have you lived at Lapwai ?-Answer. I don't know how many
years; perhaps about."8ight years next fall.
·
Question 4. When were you first there, and bow long have you known that country?Answer. At the time Mr. Spalding went by here I was but a boy. The next year my
uncle took me over to the Lapwai to Mr. Spalding.
Question 5. How frequently have you been there since, and how long have you remained ?-Answer. I repeatedly saw the place on Sundays, before I went there to remain
and go to school. From that time I might say that I almost grew up there.
Question 6. Where was Mr. Spalding located on the Lapwai when he first went there?
( Objected to by the pet.itioner; because immaterial, irrelevant, and because the judgment heretofore printed in this case of W. G. Langford vs. Robert Newell is the only
and conclusive evidence of the mission occupancy of the premises in question and of the
title thereto, estopping both petitioner and the United States from giving other evidence
of mission occupancy and title than judgment itself and the records in said cause.
Conn ·el for the United States claims that the petitioner bas estopped himself from
objecting to this evidence by giving testimony on 1 he same point. )
Answer. Up on the creek where are the apple-trees, and above the hill where the
graves are.
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Question 7. How long did he remain there, and whither did he move?
(Same objection as to the last preceding question by the petition~r.)
Answer. He was there one year before I was taken there, and the next year we moved
down to the mouth of the creek.
Question 8. What was the occasion of his removal?
,
(The same objection by the petitioner as to question 6.)
1
Answer. For the purpose of getting wood and timber for building.
Question 9. Was he d.i rected so to do by the Indians, or bad they anything to do with
it, and if so, what?
(Objected to by the petitioner on the same ground as to question 6, and as leading.)
Answer. The Indians told him to do so, for he could get wood easily•.
Question. 10. Who was chiefiain at that tiine?
(Same objection by petitioner as to question 6.)
Answer. There were a good many chiefs in different locations.
Question 11. Did Mr. Spalding ever occupy or live on that upper place afterwards?
(Same objection by petitioner as to question 6.)
,
Answer. No, never.
(At this point, Joseph W. Craig, b:, consent -of counsel for the respective parties, wa5
sworn as interp~eter to assist in the examination at the instance of the petitioner, where.upon the last above question :was repeated, and the witr;iess answered as follows.·-C0M.)
No, never. He never moved back.
Question 12. What did he do at the mouth of the creek?
(The'same o~jection by petitioner as to question 6.)
Answer. He called upon the Indians to assist him in· getting the water down prepamtory to building a mill, and they dug a ditch. He had the Indians raft down timbers,
and he preached to us. He built a log house there, and away from there he done no
work. He built a small mill. We did the most of the work ourselves, and Mr. Spalding stayed in the house. I rode the horse myself to plow. I did not stay there- but
about two years, when I came hack here. The farmi.:ig on the east side of the creek did
not-amount to much while I was there. The Indians farmed on the west side. Part
of the main house is still standing there now, near the Clearwater.
Question 13. How long did he and his family remain there at that time?
(Same objection by the petitioner as to question 6.)
Answer. I don't know how many years he stayed there. I left after being there two
years, and traveled around.
Question 14. How often were you there afterwards, while they were living there?
(Objected to by petitioner as to question 6, and as leading and cross-examination.)
Answer. I was there but once, some years- afterwards, and they were there then. I
have been on the creek, but not at Spalding's house. After that I went to the buffalo
country and spent some y~ars, and on returning did not find him there ..
Question 15. At the time you saw them there, what other improvements had he made?
(Objected to by petitioner as to question 6.)
Answer. I learned from the Indians tlrat .he had set out some fruit-tr~es there, which
I ·saw; saw stones piled in ridges, but did not see much improvements.
_/
Question 16. What was the ·extent of the lands culti,vated by him, and where were
they located ?
(Sa_me obj ection by the petitioner as to question 6, and the 'Yitness has not shown
sufficient knowledge to testi(y.)
'
Answer. After leaving there in the fall, I went back there in the spring, and then I .
went right away to the buffalo country.
Question 17. Was William Craig living on the Lapwai when you were there?
/ (Objected to by petitioner as to question 6.)
Answer. I went there and saw William Craig living in his house.
Question 18. Where was hir, house, and what lands did he occupy?
(Same objection by the petitioner as to question 6.)
Aniwer. Near the house that Craigwas living in I think I saw a :field and some fruittrees. It was uear where I am li vin~ now, and near the mouth of the Lapwai.
·
Question l!J. vVho occupied the other lands on the Lapwai?
.
_
(Objected to by the petitioner as to question 6.)
Answer. Indians of the Nez Perce tribe cultivated it in small patches, and near where
the agency school-house now stands was a white man lived by the name of Jim Conner•
. Question 20. Did Mr. Spaldmg exercise any authority or· control over the lands occupied hy these parties, or by any claim thereto?
(O~jected to by the petitioner as to question 6 and because the witness has shown no
knowledge on the subject-matter.)
A,jswer. I don't know of Mr. Spalding's ever saying that be had anything to do with
any of the lands occupied by tb.e Indians. He point1;Jd out to them that they should
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cultivate here and there so that they should have· ~omething to eat when they came
there to worship, without exercising any immediate control over the lands.
Question 21. Has your tribe ever conceded or recognized the right of any white man
or white men to occupy the lands now occupied by the Indians on the Lapwai, or given
their consent thereto?
(Objected to by the petitioner as to question 6, and the witness has shown no knowledge on the subject, and leading.)
Answer. No. never.
Question 22. When you_ were at Lapwai, after return from the buffalo country, what
improvements made by Spalding remained on the land?
(Objected to by the petitioner as to question 6.)
Answer. Shortly ~fter coming back, I went upstairs where the printing-press was,
and found it had been removed.
Question 23. When did you next see Mr. Spalding at the Lapwai; how long did he
remain, and what did he do?
(Objected to by the petitioner as to questioi;i 6.)
Answer. The :first time I saw him was at the Touchet, after the Indian war was over.
Then after that I saw him at t.he Lapwai while Jim O'Neill was agent. I understand
he had been there before that, but I did not see him. I can't tell how long he remained.
I was not out there, and don't know what he did,
It now being 4 o'clock p. m., adjourned until 9 o'clock a. m. to-morrow.

r
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H. 0. ADAMS,
United States Comniissioner.
FEBRUARY

26, 1876.

Met pursuant to adjournment. Present, as on yesterday.
Continuation of the deposition of REUBEN.
Cross-examination by the petitioner:
Cross-question 1. Did you testify that the Nez Perce Indians in council never gave
Spalding permission to settle on that land ?-Answer. I did not say that they did not.
Cross-question 2. You testified tbat after you had staid with Spalding two years you
left there, and the next spring after that you went to the buffalo country. State how
many Indian :fields there wel'e on the Lapwai v..hen you went to the buffalo country.Answer. There were here .and there a field lor some distance along the Lapwai.
Cross-question 3. When you were at the Lapwai on your way to the buffalo country,
how long did you stay there ?-Answer. I went right across the creek, and drove the
horses right along.
Cross-question 4. When you left living with Spalding were there any Indian :fields
there then ?- Answer. At the time I left him there were fields here and there on this
side of the creek.
C,ross-question 5. The year you left him, did Spalding cultivate a :field up near where
he first settled ?-Answer. I don't know that he worked up there, but the potatoes we
ate came from up there, as I stated yesterday. I saw the potatoes at the mouth of the
creek, and suppose they came from up there.
Cross-question o. WhereSpaldingfirst settled did you hear him preach to the Indians?Answer. I saw them assembled, and he was preaching to them, while I was near by
sitting on horseback.
Cross-question 7. Near the mouth of the creek, after he moved down there, were you
present, or see Spalding preach or teach school to the Indians?-Answer. I saw him engaged in worship with the Tndians, and also teaching them.
.
Cross-question 8. Did you see Spalding teaching the Indians how to farm ?-Answer.
He ::;bowed them how to cut the potatoes and plant them along so as to economize the
seed.
Gross-question 9. Did the Indians cultivate any land before Spalding came tbere?Answer. I do not. think they did. Old Jacob might have raised corn, but I don't know.
Cross-question 10. Did the Indians get their plows and hoes from Mr. Spalding to
cultivate with ?-A:nswer. They got them from Spalding by paying for them. -we
traded him a spotted horse for a plow-we who lived here at Lewiston.
Cross-question 11. Do you know who furnished the seed to the Indians to put in their
little patches ?-Answer. I do not know. Mr. Spalding's was the only place where they
could have got it.
Cross-question 12. When did the Nez Perce Indians first come together as one tribe
and have a head chief?-Answer. I think before any treaties were made, they made
Lawyer head chief up at Kamai; I think it was before, but I don't know how many
years.
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Cross-question 13. Did all the Nez Perces as a tribe ,claim this land right about Lewi;ton ·and the forks of the river, or did one band only claim it?
(Objected to by defendants' counsel as irrelevant.)
•
Answer. The country just around here was a place where all the Indians in the sur• rounding country came together to fi-sb and run horses. In that respect ft was considered
a common privilege; but I don't think they would have any right to sell it.
'
Cross-question 14. What Indians claimed the land in -the forks of Clearwater and
Snake Rivers, and how far up toward Lapwai did it extend? ·
(Same objection by defendants' counsel as to question 13.)
Answer. Those of the Nez Perces who are known by the name of Pamaipoo; and they '
claimed as far up as the Lapwai, and were related to the Indians there, having intermarried.
Cross-question 15. What band claimed the Lapwai country ?-Answer. The Indians
called them Lapwai ma. ( Meaning belonging to Lapwai.)
Cross-question 16. W1io was chief of that band when you lived at Lapwai?-Answer.
Old James. Indian name Su-rua-tom-she-la. (Interpre.ted, Eyes of Thunder.)·
Cross-question 17. Did you ever see him with Spalding while you were there?-Answer. Yes; I used to know them to be very good friends until Old James became a Catholic.
Cross-question 18. How long after you live.d with Mr, Spalding was it before the Nez
Perces became one tribe?-Answer. I don't know what is considered a tribe.
Cross-question 19. Before the whites came here, how many bands were the Nez Perces
divided into ?-Answer. At that time there were a great many Indians, and they were
divided into a grea~ many bands; sometimes not more than thirty lodges in a band.
Redirect examination by Mr. Brents :
Question 1. Were not these several bands all united under the leadership of one head
chieftain?
(Objected to by the petitioner as irrelevant and leading.)
Answer. ,A long time ago they were. In case one chief made ageneralorder, all obeyed.
Any chief setting himself up as head chief would make a feast and 'send for the several
chiefs to attend, and they did so and obeyed bis orders. _ When they came together they
would follow him in any particular enterprise he might propose. But it was only for
that particular expedition.
'
Question 2. Did Old James ever concede the right or autp.ority of his band to those
lands to Mr. Sp::i,lding or any other white man?
(Objected to by petitioner as irrelevant, leading, and asking for an answer on a subject
upon which it is impossible that the witness can have personal knowledge.)
Answer. I do not know that Old James gave Mr. Spalding those lands or not. I don't
know anything about it.
Question 8. Was it not generally reported that Mr. Spalding only occupied and claimed
a small tract of land at the mouth of the Lapwai?
(Objected to by the petitioner as irrelevant, ,hearsay, and the witness has not shown
knowledge of any repute; has not shown that he was anywhere'in the vicinity of Lapwai
except for the first two or three ,y ears that Spalding was there.)
Answer. It was well understood when Mr. Spalding came there he came there to
preach, and nothiug was said about what amount of land he was to have or occupy.
Mr. Spalding never mentioned to any of the Indians anything about the land.
REUBEN,

S~bscribed before me this 26th day of February, 1876.

H. 0. ADAMS,
United States Commission~.

The deposition of Neaskus (Indian), for defendants, taken at Lewiston, Idaho, tlie 26th J,ay
of February, A. D. 1876.
First general interrogatory by the commissioner. Please to state your name, your
_ occupa~ion, your age, your residence the past year; whether you ~ave any, and, •if any,
what, mterest, direct or indirect, in the claim whicl;t is the subject of inquiry; . and
whether and in what degree you are related to the claimant.-Answer. My name is Neaskus; occupation, farmer; age, don't know; place of residence the past year, just across
the rive~; and I have_no interest in the claim which is the subject of inquiry; and am ,
no relat10n to the claimant.
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Examination-in-chief for the defendant by Thomas H. Brents, esq.:
Question 1. State what you know about Mr. Spalding settling on the Lapwai.
(Petitioner objected to the question because irrelevant and immaterial; the judgment
and record in the case of W. G. Langford vs. Robert Newell, heretofore printed in this
case as evidence therein, is the sole and conclusive evidence of occupancy and title to
the premises in question.)
.
Answer. I was there when he first came. I was then the father of three children.
He settled by the spring where there are some apple-trees. He was there two years.
He did not have any field, but the Indians cut some cottonwood-trees and he built a.
house. He was undecided whether he would remain there or move down to the mouth
of the creek, and he made but little improvements there. He finally called the Indians
together and told them he had concluded to move down to the mouth of the creek; at
the consultation among the chiefs it was decided that he should do so, and he moved down
there. He built a house and told us to make preparation for winter by raising food and
so on. The water was taken from the Lapwai near the stone church, and Spalding
fonced beyond that, east of the.ditch. He made a field there. He settled down there
and they brought their children to him for instruction. Re made no field on this side
of the creek; the Indians bad fields from Big Thunder Hill all along down to the mouth
of the creek, and Spalding had no fields on the west side; that is, on this side of the
creek. There was a white man by the name of Jim Conner, who had an Indian woman
for a wife, settled on the we.-,t side of the Lapwai, near where the agency school-house
now stands. Afterwards William Craig came there and settled near where Renl:Jens's
house now stands. When Jim Conner moved aw9,y I gave bim three horses for bis improvements. At the time Dr. Whitman was murdered. by t~e Cay uses, Mr. Spalding
left the Lapwai. After Mr. Spalding moved to the mouth of the creek he did no more
farming at the old place up the creek. After Spalding left, the Indians who had settled
around him scattered about to tbe1r respective localities where they had co:ue from,
and the improvements not being taken possession of by anyone, went to destruction.
Cross-examination by the petitioner:
Cross-question 1. When Mr. Spalding came there did he gather the Indians around
him on the Lapwai where he lived ?-Answer. They all came there for the purpose of
being taught religion. They came there and brought their lodges and staid there two
years. Those belonging to the creek remained there where they were, but went down
to where he was to hear him preach; they did not move their lodges.
Cross-question 2. What Indians came from a distance and settled near Spalding and
had fields there?-Answer. Mr. Spalding sent out word to the chiefs that they should
come and he would tell them something for them to consider; and he told them to take
places and go to farming, and they did so.
.
Cross-question 3. When Spalding left did the Indians leave also?-Answer. We all
left before that. The Indians belonging on the creek became dissatisfied with us and
we all left, I among the number.
Cross-question 4. How long did Jim Conner remain there?-Answer. He was there
two years.
Cross-question 5. Did Mr. Spalding try to have Mr. Conner leave?-Answer. No; Mr.
Conner left of his own accord, because he was poor.
Cross-question 6. How long did Mr. Craig remain there at the mouth of the creek, and
where did be go to ?-Answer. William Craig was there in a good house, with a floor
like this. He stayed there a long time, and then went up the creek before Mr. Spalding
went awav.
Cross-question 7. Did Mr. Spalding teach the Indians how to farm ?-Answer: He
showed them how to farm.
Cross-question 8. Did Spalding furnish peas, potatoes, corn, wheat, etc., for the Indians, for seed ?-Answer. He did for a while give to those with whom he was on good
terms, but afterwards when he furnished them seed they had to pay him for it.
NEASKUS (his X mark).
Subscribed and sworn before me, this 26th day of February, 1876.
H. 0. ADAMS,
United States Commusioner.
The deposition of P. B. Whitman, for defendnnts, taken at Lewiston, Idalw, on the 28th da'I!
of Febrnary, A. D. 1876.

First general interrogatory by the commissioner. Please to state your name, your
occupation, your age, your place of re idence the pn.sL year; whether yon have any, and
if any, what, intereRt, direct or indirect, in the claim which is the subject of inquiry,
and whether, and in what degree, you are related to the claimant.-Answer. My name
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· is P. B. Whitman; occupation, farmer; age, forty-six years; and I have no interest in
the claim which is the su~ject of inquiry, and an.1 no relation of the claimant, and have
resided the past year at the Nez Perce Indian Agency, at Lapwai, Idaho.
Examination-in-chief by Mr. Brents, counsel for defendants: Question 1. Were you acquainted with the Rev. Henry H. Spalding and. his co-missionaries to the Indians on the Pacific Slope; and, if Ro, where and how long did you
know them ?-A. I became acquainted with Mr. Spalding, Walker, and Eells in September, 1843, at Walla Walla, at the Wai-i-lat-pu Mission, Walla Walla Valley; with my
.uncle, Dr. Marcus Whitman/in April, 1843, at Rushville, New York; came across with
him that summer, and arrived at W[lilla Walla on the 5th of SeptQmber, 1843. I knew
Dr. Marcus Whitman from that time to the 7th of September, 1847. I have no't seen
Walker and Eells for several years, and knew Mr. Spalding until he died at the Lapwai,
a year ago last summer.
Question 2. Were you at the Lapwai Mission station while it was occupied as such by
Ml'. Spa).ding?-A. I was; several times.
Question 3. When ?-Answer. The first time I went there in June, 1844, and remained
there about a week. I was there again in 1845, 1846, and 1847, about the same time of
the year each time, and remained at each time from a few days to two weeks.
Question 4. What lands were th~re occupied as such mission station? Whst were
their extent and condition, and where were they situated?
.
_
(Obj'ected to because irrelevant, immaterial, and because the judgment and record in
the case of W. G. Langfgrd vs. Robert Newell, mentioned in the petition herein, is the
only admissible evidence and conclusive'evidence of mission occupancy and title by petitioner.)
Answer. Ifmy memory serves me right, there were two fields on the east side of the
Lapwai, one containing about four acr.es and the other ten acres, situated near the mouth
of the Lapwai, and between that and the Clearwater River. That was the farming-lands.
There was a mill-race three or four hundred yards in length running between the two
farms or fields, conveying water from the Lapwai to a mill standing: on the bank of the
Lapwai, near the Clearwater, on the ea:,t side of the Lapwai. The other mission-buildings stood near by on the bank of the Clearwater, except .the church, which stood on the
west side of the ditch, between the ditch and the creek, and about fifty yards west of
Governor Lyon's stone church. I think sixty acres would include the ditch and all.
Question 5. When were you next at that place?-"-Answer. The last of May or the first
of June, 1848.
.
Question 6. What portio~ of the mission improvements were then remaining?
(Objected to as to question 4 by petitioner.)
Answer. They were gone to wreck. Some of the old buildings were standing and
some of the foncing. A good deal of the fencing was destroyed. ·
Quest.ion 7. What portion of the mission lan·d s and improvements you have described
were within and what portion was without the present claim of petitioner as described
in his petition ?
1
(Objected to by petitioner same as to question 4.)
Answer. Where the mill and the smallest field and the church stood were within the
lines of the claim as I saw them runni~g them; all the rest were outside of the lines.
Question 8. Who occupied the lands on the west side of the creek and the lands on the
Lapwai above?
.
·
(Same objection as to question 4, by petitioner.)
,
Answer. Craig lived on the west side of the Lapwai at the mouth of the creek, I think,
for two years, and theh, in 1845, moved up the creek. I saw him there the :first two
times I went there. The other lands were occupied by the Indians in patches.
Question 9. Where was the drift whence Spalding optained his :firewood and timbers,
with referen ce to the old mission house now standing?
(O~jected to by petitioner same as to questiim 4.)
Answer. On the Clearwater, I should think about three hundred yards above.
Question 10. What amount of drift-wood lodged on or against the present claim of the
petitioner?
(Obj ection as to question 4, by petitioner.) ·
Answer. Nearly none at all.
_
Question 11. When were you at that place after 1848 ?-Answer. May, 1851.
Question 12. What was your business there at that time, and how long did you remain?
(Objected to by petitioner same as t o question 4.)
Answer. I was interpreter for Dr. Anson Dart, then superintendent for Indian affairs
for Oregon, and rema ined, perhaps, as long as ten days.
'
Question 13. What was the appearance aud condition of the place, and what chan~es
had taken place there during your absence therefrom'?
. (Objected to by petitioner for the same grounds as to question 4.)

/
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Answer. Very tnuch the same, only a little more dilapidated.
Question 14. What would yon e;;timate the whole place to be worth at that time·t
(Objected to as irrelevant and immaterial, and the witness has not shown any knowledge on the subject.)
,
Answer. I don't know how to answer that; but I wouldn't have given much for it.
Question 15. What difficulty is there in answering that question?
(Objected to as irrelevant and immaterial by petitioner.)
Answer. Because it was an Indian country and no white. settlements near by. The
gold mines had not been discovered at that time in this country.
Question 16. Who occupied those lands at that time?
(Objected to by petitioner as to question 4.)
Answer. No one occupied the mission lands, the Indians occupying the lands which
they did before.
Question 17. Where was Mr. Spalding at that time ?-Answer. I don't know.
. Question 18. When and where did you last see him previous to that time?
(Objected to by petitioner same as question 4.)
Answer. I think it was in November, 1848, at Oregon City, at which time I went with
Mr. Spalding up the Willamette Valley perhaps seventy-five miles, where he intended
locating a land claim, I think, on Calapooia River or Creek, whatever it is called. We
were there, I think, two or three days and then returned to Oregon City. He selected a
place there, and afterward told me that he took that place and moved his family there.
Question 19. When and where did you next see him?
(Same objection as to question 4, by petitioner.)
Answer. I saw him a few moments in Portland, but forget what year.
Question 20. When did yon next see him at Lap~ai, and for what purpose was he
there?
(Objected to as to question 4, by petitioner.)
Answer. I think the last of May, 1863. I was informed he, was superintendent of
teachin!:!; ·for the Nez Perce Reservation.
Question 21. By ·whom was he employed?
(Same o~jection ai:, to question 4, by petitioner.)
Answer. I presume by the United States Indian Department.
Question 22. How Jong did you and be remain there?
(Same objection as to question 4, by petitioner.)
Answer. I emained there perhaps ten days; went to Salem, Oregon, and returned to
the Lapwai on the 5th day of July of the same year, and found him there, we both remaining there until November, 1865, at which time be left and went below. I have
been there ever since with the exception ofr a few months.
Question 23. What have you been doing there ?
(Same objection by the petitioner as to question 4.)
Answer. Farming and interpreting for the Government.
Question 24. What lands have yon farmed?
(Same objection by petitioner as to question 4.) ·
Answer. Agency lands adjacent to the agency.
Question 25. How many acres are there of them?
(Objected to by petitioner as irrelevant and immaterial.)
Answer. About sixty.
Question 26. What crops have you raised on those lands?
(Objected to by petitioner as irrelevant and immaterial.)
Answer. Wheat, oats, corn, and potatoes, and garden vegetables.
Question 27. How much of those articles have those lands produced per acre since you
have farmed ·it?
(Objected to by petitioner as irrelevant and immaterial.)
Answer. Some seasons they were good, other seasons the crops were almost an entire
failure. Thirty bushels of wheat and sixty of oats would be ·considered a good crop.
As to potatoes and corn, I don't know how many bushels to the acre. There was but
one good crop of corn raised while I have been there; that was under O'Neill; and one
good crop of potatoes; that was two years ago, under Monteith. They raise these crops
every year, hut they are not generally good.
Question~ 28. What portion of the lands cultivated for the benefit of the Indian Department a.re embraced by the claim of the petitioner herem 't
Answer . •\bout six acres below the stone church, and, I think, about seven acres near
the school-house: I neYer meas11reo them.
Question 29. ihout how many acres are covered by agency improvements ?-Answer.
A line extending entirely around them would probably embrace forty acres.
Question :10. Stripping those lands of those improvements, what would the annual
use of t.hem be with the agency removed therefrom ?-Answer. I should not want to
give more than forty dollars a year.
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Question 31. Do you think they coul<l be rented for more than that?
(Objected to by petitioner, the witness not having shown any knowledge on the subject, and as leading.)
Answer. I <lo not know, but I don't think the_y could.
_
Question 32. As they now are, and as they have b~en since you have been farming
there, what wouid the use of them be worth to a private individual, and ,what do you
think they could have been rented for?
(Objected to by petitioner as irrelevant and leading.)
Answer. I never heard that question.i asked before, and I have no idea how to answer it.
f
Question 33. Give your judgment.
(Objected to by peLitioner, as the witness has not shown that he has formed any judgment.)
Answer. I would be willing to pay a thousand dollars a year rent.
(The petitioner objected to the foregoing answer as not responsive to the question.)
Question 34. What has been the condition and capacity of the mills during that time?
(Objected to by the petitioner, as the witness has not shown that he is either a miller
or a millwright, or haR any judgment iri regard to the condition or capacity of a mill.) ·
Answer. The grist-mill has been in pretty good condition. , The saw-mill always has
been a poor concern. I don ' t remember how much is the most I have heard of their
grinding; but I think the saw-mill, to my knowledge, has not usually sawed more than ,
a thousand feet in twelve hours; and I think I ha.ve heard of the mill grinding tvfelve
bushels to the hour. It has only one run of stones; that is the most I ever heard qf its
grinding, I think. The most I have known or heard of its cutting was two thousand
feet in twelve hours. ·
Question 35. Did Mr. Spaldinf occupy or cultivate the lands on the Lapwai above
Big Thunder Hill when you were there between 1843 and 1848?
'
(Ohjected to by petitioner the same as question 4, and because the witness has not
shown any knowledge on the subject, ancl leading.)
'
Answer. He never did, to my knowledge.
· ·
P. B. WHITMAN.
Subscribed and sworn to before me this 28th day of February, 1876. ·
1
H. 0. ADAMS,
U. S. Oom1nissioner.

The deposition of R. N. Fee, for defendants, talcen at Lewiston, Idaho, on tlte 29th day oJ
Jlebrua1·y, A. D. 1876.
First general interrogatory by the comm'issioner. Please to state your name, your
occupation, your age: your place of residence the past year; and whether you have any,
and, if any, what, interest, direct or indirect, in the matter which is the subject of inquiry; and whether and in what degree you are related to the claimant.-Answer. My
name is R. N. Fee; occupation, minister of the gospel and farmer; age, about :fifty-three;
have resided the past year in Nez Perces County, Idaho; have no interest in the claim
which is the subject of inquiry, and am no relation to the claimant.
Examination-in-chief by Mr. Brents for defendant:
Question 1. What experience have you bad in farming ?-Answer. I was brought up a
farmer, and had some experience most every year as a farmer since I was able.
Question 2. Where and how near to the Lapwai agency is your farm ?-Answer. It is
in Nez Perces County, Idaho, about sixteen miles from the agency.
Question 3. . What is its size and what produce do you raise on it ?-Answer. I have
about twenty-two acres improved, and have raised on it corn, wheat, oats, and potatoes.
Question 4. In what quantities, per acre '?-Answer. I have raised two crops which I
threshed out; the third I put into hay. I do not exactly remember the precise amount
threshed, but taking the two year.3 together, I think the oats averaged about fort.v bushels per acre; I only raised wheat one year, and I think it averaged about fifteen bushels
to the acre: that is what I threshed. I raised wheat and oats another year, but cut it
for hay; that was last year. I, however. threshed a little of each, and I snppose·if we
let it grow the wheat would have fully averaged fifteen bushels to the acre, and the oats
about thirty bushels to the acre.
Question 5. How long. if ever, have you lived at the Lapwai agency ?-Answer. I
lived at the agency from about the middle of April, 1872, t.o about the last of September,
1873, as near as I can remember.
-
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Question 6. What, farming did you do there?-Answer. I assisted in eu1'tivating a
field of potatoes and in harvesting them.
Question 7. What did they yield per acre 't
(Objected to by petjtioner because immaterial and irrelevant.)
Answer. I can not tell; I do n3t know how many acres tbP.re were, nor how many
bushels were produced, as they were not measured.
Question 8. Estimate tbem as nearly as you can.
(Objected to by the petitioneT as irrelevant, immaterial, and the witness ha~ not
shown knowledge sufficient to make an estimate upon.)
Answer. I would estimate it about fifty bushels to the acre; I may miss it a loug
way; I should think theTe were six or eight acres, and I don't think there were more
than three or four hundred bushels; some of the ground was dry and some was wet;
that which was wet produceq. more, and. that which was dry did not produce so much.
Question 9. What other crops were raised there at that time, and what did they yield
per acre?
·
(Objected to by petitioner for the same reasons as to the last preceding question.)
Answer. Garden vegetables, corn, and wheat. I don't recollect that there was any
oats. If there were, I don't remember. I can not say, as I dirl not help to harvest
them. The first season there was a very good crop, but the second season there was not
much produced. A small patch of wheat in front of the school-house was destroyed by
the crickets.
~estion 10. How do those lands compare in qu·aJity and prod ucti rnness with yon rs?
(O~jected to by petitioner as irrelevant and immaterial, and witness not having shown
knowledge on the subject.)
Answer. They are both good. For some purposes I would prefer my land, bnt on an
average I think they are about equal.
•
Question 11. What do such lands usually rent for in this country'?
(Objected to by petitioner because the witness has not shown that he knows what
such lands rent for, and irrelevant.)
Answer. I do not know. I have never beard of any lands being rented for cash. I
have only heard of one place being rented, and that was on Rhares. The man who
rented told me be got one-third.
(The petitioner objected to the foregoing answer as hearsay.)
Question 12. What would the use of those lands on the Lapwai susceptible of cultivation be worth to ar private individual with the buildings and improvements placed
thereon by the Government removed ?
(Objected to by petitioner because immaterial and irrelevant, and because the witness
has not shown sufficient knowledge to quality him to make an estimate.)
Answer. I suppose they would be worth by the year about three dollars per acre.
Que tioi;i 1:t What portion of the lands claimed by the petitioner herein are thus susceptible of cultivation?
•
(Objected to because the witness has not shown knowledge on the subject, and as irrelvant, by the petitioner.)
An wer. I do not know what lands are claimed by the petitioner herein, but would suppo.-e that at least three-fourths of the lands in the valley about the agency are Rusceptible of cultivation.
Cross-examination by the _petitioner:
ro -qu tiou 1. In what capacity and in whose employ were yon when at the
ag ncy'?-An wer. T occupied the position of school-teacher, and was employed by t.he
agent of the nited States.
Cro ·-4.ue tion 2. By what agent·t-Answer. The Indian ageut.
:ro -que tion 3. What was his name ?-Answer. J. B. Montieth.
'ro -queslion 4. Are you any relation of said .T. B. Montieth, and, if so, what?Answer. By affinity I am his uncle.
ros -qu tion 5. How far back does your farming experience date as to this section
of country, and to what, land, and bow much ?-Answer. The experience I have already
slated at Lapwai while living there·, and since then on my own farm.
·
Cro, -question 6. Why are crops so much better some vears than others in this country?- nswer. M;y opinion is that it is on account, as a _general thing, of the seasons.
ome are more m01st than others. Sometimes the crickets do great damage to the crops.
Wet seasons are better than dry.
R. N. FEE.
, 'ub cribed and sworn to before rµe on the 29th day of February, 1876.
H. 0. ADAMS,
United States Commissioner.
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Tlte deposition of P. H. Howe, for defendants, taken at Lewiston, Idalto, on the 27th day of
February, A. D. 1876.

First general interrogatory by the commissioner. Please to state your name, your occupation, your age, your residence.the past year; whether you have any, and, if any,
what interest, direct or indirect, in the claim which ·is the su~ject of inquiry; and
whether, and in what degree, you are related _to the claimant.-Answer. My name is
P. H. Howe; occupation, farmer; age, :fifty-five; have resided the past year in Nez Perces County, Idaho. I have no interest in the claim which is the subject of inquiry, and
am no relation to the claimant that I know of.
Examination-in-chief by Mr. Brents on part of the United States:
Question 1. How long have you been engaged in farming?-Answer. Ten years, between here and the Lapwai. .
Queston 2. What is the extent of your farm ?-Answer. I cultivate about eighty
acres.
Question 3. What crops do you raise on your farm, and what is their average yield
per acre ?-Answer. I raise oats, wheat, rye, corn, potatoes, beans, and all the garden
vegetables that I want for my family. I don't know the average. Some years I have
good crops; other years it has been a failure. For the last two years I have not raised
any grain. We used the crops for hay.
Question 4. How will your lands compare for productiveness with the la,nds at the
Lapwai Agency ?
(Objected to by petitioner because the witness has not shown any knowledge from
which he could make a comparison.)
.
Answer. I suppose from what r know -from the cultivation of a field of about forty
acres on the west side of the Lapwai, that my land would average with that.
Question 5. Since February t4, 1868, what is the use of such mnd worth in this
country'?
'
(Objected to by petitioner as irrelevant, immaterial, and on a subject on which the
witness has not shown sufficient knowledge to testify.)
Answer. I can't answer that question definitely. I should not be willing to give
anything for the rent of such lands to cultivate myself, for I don't think that I could
make a living.
Question 6. Why not?
(Same objection as to the last preceding question by petitioner.)
Answer. Because I have cultivated my own farm and, have done all the work myself,
and I have not more than made wages; and if I had hired it done I could not paid
expenses.
Question 7. What renders farming so unprofitable in this country?
(Objected to oy the petitioner as irrelevant and immaterial.)
Answer. For the reason that labor is high and there is no m~rket.
Cross-examination by the petitioner:
Cross-question 1. Are you the father of Lawyer Howe, who was employed by J. B.
Monteith, Indian agent, this last _year, to defend my sµits for possession of part of my
claim on the Lapwai ?-Answer. I am supposed to be the father of J.M. Howe. I recognize him to be my son, and I have heard that he was engaged in suits between Monteith and Mr. Langford. I have beard so, but kno~· nothing of the particulars. I don't
know that he ever tola me so, and I don't know but be has. He never told me any of
the particulars.
Cross-question 2. In what year did you come to this country, and what property and
money did you bring with you?
•
(Objected to by Mr. Brents as irrelevant.)
Answer. I started from California the 1st day _of April, 1862. I had about my person
when I started fifteen twenty-dollar pieces. I had a partner whose nl!i_me was C. P. Bullfish. We came to 'Frisco, stopped a week, from there came to P.ortland and stopped
another week. We bought a couple of horses there, came up to The Dalles on the boat,
and there we stopped another week. We bought a second-hand wagon and harness-; and
bought a load of grub, and harnessed up and started. We got up to Snake River the
14th day of May, 1862; crossed over to Lewiston, and staid there until the 20th of May.
We then started for Florence. We arrived in Florence the 1st day of June, 1862. I
then examined my purse, and found I just had $70, and my partner had none.
Cross-question 3. When you commenced farming, was your place improved or unimproved ?-Answer. Half of it was improved. About forty acres.
Cross-question 4. What improvements have you put on it since ?-Answer. I have
built some fence and fixed up my old house a little. •
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Cross-question :'5. What cattle and horses h ad you then ?-Answer. I had no cattle.
When I bought the ranch, I bought two horses with it
Cross-question 6. What cattle and horses have yon now?
(Objected to by defendant's counsel as irrelevant. J
Answer. I have about fifty head of cattle and the same two old horses that 1 bought
with the ranch.
Cross-question 7. Did you pa.y for the ranch when you bought it '?
(Same objection by Brents.)
Answer. I did.
Cross-question 8. Immediately after you had paid for the ran ch and the horses, had
yonany means left? Ifso, what?
·
(Same objection by Mr. Brents.)
Answer. I think I did. I can' t say how much. I al ways h ad some money by me.
When I came there I had fifteen hundred dollars, and I bought the ranch, and bought
such things as I needed, and had some left. I always calculated t 0 ha m enough to pay
expenses.
Cross-question 9. What did you pay for the ranch ?-Answer . In th e first place I paid
for half of it. I bought half of it from Mr. Sweeney and paid him $750. This included
the undivided half of everything, the ranch, the horses, and farming implements. We
farmed together one season, and I think I paid him either $950 or $900 fort he other half,
with the crops. I worked for him three months before I bough t hin1 out for $1fi0.
Cross-question 10. Had you any orchard on the place when y ou first went there, and
have yon one now ?-Answer. There was none. I have some trees now. · They have not
borne anything to amount to anything.
Cross-question 11. IJave you any town pr::>perty?-Answer. Not any.
Cross-question 12. Have you debts due you? If so, how much ?
(Objected to by defendants' counsel as irrelevant.)
Answer. I have some debts due me, probabiy worth $250.
Cross-question 13. How many times and when have you been at the agency?-Answer. I have been there a number of times to the mill and a few times to bunt stock;
probably six or eight ti mes.
Cross-question 14. Did you ever walk through that forty-acre field, west of Lapwai,
which you before mentioned ?-Answer. I do:o.'t know whether I went through the field.
I rode along the road and saw crops growing in the field.
Cross-question 15. Is not the failure of crops in this country occasioned by the drought?Answer. Some failures are, and some have been caused by the crickets. Those are the
two causes.
Cross-question 16. When did the crickets first make their appearance near yourplace?Answer. I think it was 1866. They. did not injure us much that year, but have been
very bad every year since until last year.
Cross-question 17. Is not the la nd that you have water to irrigate much more valuable
than any other in this country for use ?- Answer. I consider it so.
Redirect examination by Mr. Brents for defendant:
Question 1. IsJ. M. Howe dependent on you for his support, or does belivewithyou ?Answer. No.
Question 2. What is the difference between the price of lands, cattle," and horses when
you located here and now?
(Objected to by petitioner as irrevelant.)
Answer. Cattle are worth about ene-fourth what they were when I came here; horses
I don' t know so much about; there is a great reduction on them. The land that I
bought could not be sold p1obably for more than half what I gave for it, with no more
imrrovements on it than there was when I bought it.
Que;:;tion 3. What have you made off your place, clear of expenses, for the six years
after February 14, 1868?
~ Objected to by petit,ioner as irrelevant. )
Answer. I can't answer that. I have made all I am worth except $1,500.
Question 4. "\Vhat are you worth in cash?
(Objected to by petitioner as irrelevaut.)
Answer. I think I paid taxes on 1,R00 or $2,000 last year.
Question 5. How much nearer is your place than the agency to the city of Lewiston?
(Same o~jection by petitioner as to the last '!)receding question.)
Answer. About nine miles by tbe traveled road.
Recross by petitioner :
Cross-question 1. Has your land ever been irrigated; if .so, what portion of it, and
when?
.
(Objected to by defendant's counsel, because the redirect examination called out new

,ma,tter.)
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Answer. I have no means of artificially.irrigating my land; but my ground is irrigated
When the~e is high w3rter. I ~m always sure of a goo_d crop. I have o~ly
had two failures of crops ior the want of high water--one total failure and one ,partial
failure.
P. W.HOWE.
by high water.

Subscribe~ and sworn to before me this 29th day of Fel:,ruary, 1876.
H. {).ADAMS,
United States Commissioner.

The deposition of F. M. Redfield, for defendants taken at Lewiston, Idaho, on the 1st day
of Marcli, A. D. 1876.
First general interrogatory by the commissioner. Please to state your name, your
occupation, your age, your residence the past year; whether you have any, and, if any,
what, interest, direct or indirect, in the claim which is the subject of inquiry, and
whether and in what degree you are related to the claimant.-Answer. My name is F.
M. Redfield; occupation, farmer; age, thirty-three; residence the past,year, Nez Perces
County, Idaho; have no interest in the claim which is the subject of inquiry, and am no
relation to the claimant.
'
I
Examination-in-chief by Thomal3 A. Brents. esq., counsel for d,~fendant:
Question 1. Where is your farm and .what is its extent ?-Answer. It is situated on
Waha prairie, about sixteen miles from Lewiston, and about the same distance from
Lapwai Agency; one hundred and sixty acres in extent.., forty of which is improved.
Question 2. What portion of it is susceptible to cultivation ?-Answer. One hundred
acres, and perhaps more.
Question 3. Why do you not cultivate the whole of that one hundred acres?(Objected to by petitioner is immaterial and irrelevant.)
Answer. Because I should be at the expense of fencing and of employing help to cultivate the same, and the crops produced, owing to our present limited market, would
not justify me.
Question 4. What crops have you, raised; wha--t has been their annual yi~ld per acre,
and what has been the cost of raising them?
(Objected to by petitioner as immaterial and irrelevant.)
Answer. In 1873, on sod just broken, 30 bushels of oats per acre;, in 1874, being.an
unprecedented dry season for our locality, they yielded but 15-bushels per acre of oats.
The cost of cultivation is from $8 to $10 per am;e, when the grain is in the granary; my _
wheat has averaged from 20 to 30 bushels to the acre.
Question 5. What has been the price of wheat, when it could be sold?
(Objected to by petitioner as irrelevant and immaterial.)
Answer. There is no regular price, as we have no established market. It ranges from
50 to 75 cents per bushel, delivered.
Question 6. What have been your net profits on farrp.ing?
(Objected to by petitioner as irrelevant and immaterial.)
AnsV\-er. I have not had any. The debtor side of my profit and loss account exceeds
the credit, considerably, compared to the amount of land I have cultivated, allowing
wages for myself:
·
Question 7. What is your acq_uaintance with the lands at the agency?-Answer. I
know nothing of them respecting their p:roductions in agriculture. I have been there
several ti!IJ-eS, some times a week at a time, but I have had nothing to do with the
furm~~
.
Question 8. How do those lands compare in quality and appearance·with yours?
t Objected to as irrelevant, immaterial, and the witness has not shown knowledge sufficient to testily.)
Answ<•r. They are mostly of a different quality and appearance entirely. The agency
lands I take to be a sandy loam, while mine are of a black loam with a clay subsoil.
Those agency lands, what I have seen of it, seem to be a sandy and gravelly bottom, and
do not hold the water, and have to be irrigated; while our 'land has a kind of clay bottom wh~ch holrls the water, and does not require irrigation.
·
Question 9. Which kind in this country is the most productive and valuable?
(Objected to by the petitioner as irrelevant, and the witness bas not shown that he
has knowledge on the subject )
.
Answer. I don't know. Without water for irrigating, I can say, the black land is-the ~
most productiye.
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Question 10. Which requires the most labor in cultivation ?-Answer. rl'he labor of
irrigating would he that much more.
Question 11. ·what experience have you had in merchandising, or have you bad any ! Answer. I have had more or less experience for twelve years preceding my coming to
this Territory in the spring of 1872.
.
Question 12. At that time were you offered the privilege of engaging in that business
at the Lapwai Agency, and, if so, by whom?
(Objected to by petitioner as irrelevant and immaterial.)
Answer. I was, by J. B.· Monteith, United States Ind-ian agent.
Question 13. Why did you not accept bis offer?
(Objected to as irrelevant and immaterial by the petitioner.)
Answer. Because, from what I could learn I concluded the trade I would have would
not justify me.
Question 14. Was there any other store there at that time?
(Objected to as irrelevant and·immaterial by petitioner.)
Answer. There was not.
Question 15. What buildings and improvements have been put upon those lands by
the Government since yon first went there in 1872?
(Objected to by petitioner as ir~levant and immaterial, and the witness has not shown
sufficient knowledge on the subject-matter to testify.)
Answer. Of my own observation, I can not say. I did not notice the first time I was
there what buildings were there.
Cross-examination by the petitioner:
Cross-question 1. What was your occupation before you came to this Territory?Answer. I was dealing _in groceries and provisions, and kept a general vari_ety store at
tAlbany, Oregon.
Cross-question 2. Did you know J. B. Monteith in Oregon ?- Answer. I did.
Cross-question 3. Did you come to this Territory by his invitation ?-Answer. I did
not. As far as I know be bad no intimation ofmy coming.
Cross-question 4. When did you fence and commence improving your farm ?-Answer.
I commenced improving on the 1st of September, 1872.
Cross-question 5. When did you complete the fencing of the forty acres ?-Answer . .
Late in the fall of 1874.
Cross-question 6. What bas been the price of oats since that time?-Answer. In quantities of any amount they have ranged from $1 to $1.25 coin per hundred pounds, and
in currency from one and three-eighths to one and a half cents per pound.
Cross-question 7. Has there been a market for flour in this vicinity since then; and,
if so, what bas been the price of it?-Answer. I don't know to what extent, if any.
Flour bas been purchased by consumers at from $2 to $3 per hundred.
Cross-question 8. Have not farmers since 1874 generally bought the most of their flour
in the vicinity of your place ?-Answer. I think they have, but not altogether.
Cross-question 9. Is there any flouring-mill excepting the agency mill within forty
miles of your place or Lewiston ?-Answer. I know of none.
Cross-question 10. Do you raise cattle and horses, etc., in ·connection with farming,
. and is that not the general custom of the country ?-Answer. I have a small herd of cat-•
· tle. It.is the general custom of the country.
Cross-question 11. When you first went on your place in 1872, how many farmers wei·e
there in your vicinity, and who were they?-Answer. There was four: Mulkey & Glass,
Shissler & Syers, Mr. Fee, and Mr. Johnson.
Cross-question 12. How many farmers do you think there were within a radius of
twenty miles of that vicinity ?-Answer. Those farmers who raised products sufficient
to sell were very limited.
•
Crm;s-question 13. Have you any idea of what the mission claim would have been
worth for merchandising bad a private owner had the whole place, including the millsit,e, and the mill for a term of ten or twenty years and been untrammeled with the Indian-intercourse act, and the orders of Indian agents?
(O~jected to as irrelevant, ·immaterial, incompetent, speculative, incomprebensive, too
l1ypotbetical, and too remote.)
Answer. I have no idea. To form any comprehensive idea respecting a question, a
person should have been a constant resident of that part of the country for the time mentioned.
Redirect by Mr. Brents, for the United St~tes:
Question ~- Have not those farmers residing within twenty miles from the agency
who have raised no produce for sale plenty of good land on which they could have it if
it bad been profitable for them to have done so?
(This question was objected to by petitioner as immaterial.)
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Answer. Some have and some have not.
Question 2. Are there not plenty of places all over this country as good for stock-raid·
ing purposes as the agency?
(Objected t o by petitioner as irrelevant.)
Answer. There is.
.
Question ~1. Can they not be had at little or no cost?
(Same objection as above.)
.
Answer. Most of them can. Some can be taken up for nothing and some can be bought
for a small sum.
F. M. REDFIELD.
Subscribed and sworn to before me this 1st day of March, 1876.
H. 0. ADAMS,
United States Cormnissioner.

Tlie deposition of George Underwood, for def endants, taken at L ewi8ton, Idalto, on the 1st day
of JIIarch, A. D. 1876.

First general interrogation hy the commissioner. Please to state your name1 your occupation, your age, yout residence the p:u,tyea,r, and whether you have any. and, if any,
what, interest, direct or indirect, in tbe claim which is the subject of foquiry, and
whether, and in what degree, you are r elated to the claimant.-Answer. My name is
George Underwood; occupation, that of farmer. l\1y age, thirty-two years; reside on Waha prairiP,, Nez Perces County, Territory of Idaho, and have no interest in. the claim
which is the subject of inquiry, and I have no relation to the clai~ant.
Examination-in-chief by Thomas H. ·Brents, counsel for defendn.nt:
Question 1. How long and where have you been engaged in farming in this country?
-Answer. I have been engaged in farming on Waha prairie about two and one-half
years.
•
Question 2. What is the size of your farm; what are its products, and how much is
their annual yield per acre ?
·
(Objected to by petitioner as irrelevant and immaterial.)
Answer. It contains 160 acres, 40of which are under cultivation; its products are barley, wheat, and oats; yield the past year, twenty-t wo bushels oats per acre and seven
bushels of barley; did not thrash the wheat; only had about three-fourths of an acre.
Question 3. Why have you not cultivated the residue of your farm?
(Objected to b,y petitioner as irrelevant and immaterfal.)
·
Answer. I have all fenced that I wish to cultivate unless farming gets to be more profitable than it is now.
Question 4. Why has farming been unprofitable?
(Objected to by petitioner as irrelevant, as immaterial._)
Answer. Because of the low price of grain and uncertainty of market.
Question 5. How far is your farm from Lapwai Agency ?-Answer. About seventeen

~~

.

Qn~stion 6. Have you ever lived at the agency; if so, when and how long and in what
capacity ?-Answer. I went therein 1868, in April, and remained there until some time
in the fall of same year. Was there as waw>n·maker a!ld flssisted as farmer ; helped to
put in the sprin1 crop. I went back some time the next winter, and remained until a
short time before Monteith came, engaged as wagon-maker by the department.
Question 7. What lands were used and cultivated by the Indian Dep.artment while you
were there?
(Objected to by petitioner as irrelevant and immaterial. )
Answer. I should judge about sixty acres, forty of which is below the claim of the
petitioner.
Question 8. What was the rental value of those lands within petitioner's boundaries
at that time, without the buildings constructed by tb.c department?
·
(Objected to by petitioner as irrelevant au·d immaterial , because the witness has not
shown that he has any knowledge of the rental value.)
Answer. Could not tell, as there was nothing to go by, as no lands were rented.
Question 9. What were the use of those lands worth at that time, as near as you can
estimate?
(O~jected to by petitioner as irrelernn ~ and immaterial, because the witness has not
.s hown that he has sufficient knowledge to form an estimate.)
/4.r;myer. J vv~mJd say ahciu t $2 per acre per year.

-1o
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. Question 10. What ~U:ildi~gs have been constructed thereon by the Indian Department
smce you went there m April, 1868, and what are they worth?
(Objected to as irrelevant and immaterial, as the witness has shown no knowledge
qualifying him to testify.)
Answer. The big school-house, worth, I should say, about $2,000; addition to the
dwelling near the school-house, at $300; the drug-store and'hospital, at $1,500; anew
church, $1,500; a new barn at $1,200, and dwelling-house~ part of which is on the premises and part off,· at $2,800.
Question 11. Is ;your estimate in coin or currency?
'
(Same objection by petitioner.)
Answer. In coin.
Question 12. What experience have you had as ::t house carpenter and butlder ?. Answer. I have worked at it off and on for the past twelve or :fifteen years.
·
Question 13. How do your lands produce compared with those at Lapwai?
(Objected to by petitioner as immaterial and irrelevant.) .
Answer. Unless those lands at the agency were irrigated mine would produce the best.
If the lands at the agency was irrigated they would produce the best; that is, take one
-year with another, as our lands sometimes suffer with the drought. In a favorable year
the crops produced would be about ~qual.
·
Question 14. In case irrigation was required on the agency lands, which would require
the most labor and expense in their cultivation?
.
·
,
(Objected to by petitioner as irrelevant, as the witness has shown no knowledge on
the subject.)
·
Answer. The land irrigated would be most expensive, as that would all be extra labor.
Question 15. What has been the price of labor on a farm in this country since 1868'?
(Objected to by petitioner as irrelevant and immaterial.)
Answer. Wages for farm hands have ranged from $30 to $60, coin, per month; have
been gradual1y coming down all the time ever since.
Cross-examination by petitioner in person:
Cross-question 1. How long bas your occupation been farming ?-Answer. I was
raised on a farm until I was seventeen years old;. since then I have worked at it some
three years.
·
,
Cross-question 2. How long have you been farming in this country ?-Answer. About
two years and a half.
.
Ccoss-question :-t When you assisted in farming on the Lapwai, when was it and bow
much did you assist ?-Answer. In the spring of 1868, I think about a month, and as, sisted four days harvesting, when the thermometer stood at 112° Fahrenheit.
Cross-question 4. In making the comparison in the quality of your land and the land
at the Lapwai, what part of the land at the Lapwai did you consider ?-Answer. That
part of the land from the stone church to the Clear Water and on the Clear Water.
, Cross-question 5. As to the land above the stone church and on the bottoms of Lapwai, is it not much better than that below the stone church ?-Answer. Yes, it is.
Cross-question 6. In estimating the value Qf those buildings, did you answer as to
what the buildings ought to have reasonably cost, or w hatthey would sell for ?-Answer.
I answered, as near as I could judge, as to what I thought they would cost to build them.
Cross-question 7. If a private person should have possession of that land, would they
be w-0rth to pim and for private us~swhat it cost to build them ?-Answer. If they had
use for the buildings I should think they would; otherwise they would not.
Cross-question 8. If a party was to sell the land at public vendue, upon which said
buildings are situated, would the buildings 'thereon increase the price to the extent of
the cost of the buildings?
(Objected to as not based upon the proper criterion of value, and immaterial and incompetent, by Mr. Brents.)
·
Answer. If the purchaser had us/ for the buildings, they would; if otherwise, not.
Cross-question 9. If a man should take possession of that place for farming and milling purposes, would those buildings be of the proper kind or needful to him ?-Answer.
They would not, except only the building partly on the claim, which would be useful
as a residence.
·
Cross-question 10. If a man wished to establish himself in a store at that place, which
of said buildings, if any, would be necessary or useful to him ?-Answer. 'l'he schoolhouse would do very well for a store.
Cross-question !1. Would not a house costing much less answer every purpose for a
store ?-Answer. A building could be built more appropriate and costing some less
money.
G. W. UNDERWOOD.
Subscribed and sworn to before me this 29th day of March, 1876.
H. 0. ADAMS,

"(]nit~ States Commissioner.
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Deposition of Isabelle Graig, for defendants, taken at Lewiston, IdaTw, on the 2nd ilay of
March, A. D. 1876.
First general interrogatory by the commissioner. Please state your name, your age,
your occupatio.Q, and your residence the past year; whether you have any, and, if any,
what, interest, direct or indirect, in the claim which is the subject of inquiry, and
whether and in what degree y-0u are related to the claimant.-Answer. My name is
Isabelle Craig; my age I can not state exactly, between fifty and sixty; my occupation
is housewife; reside on the Lapwai, county of Nez Perces, and of course I have no interest in the claim; no relation to the claimants.
•
Examination-in-chief by Thomas H. Brents, counsel for defendants:
Question 1. Are you the widow of the late William Craig?-Answer. tam.
Question 2. When and how long did you and your husband reside at 'the mouth of the
Lapwai ?-Answer. Perhaps five years.
Question 3. On which side of the Lapwai was your residence, and what lands did you
occupy ?-Answer. On the west side of the Lapwai; occupied the land upon which
Reuben's house now stands, and the land next to the bill.
(Objected t o by petitioners as irrelevant an<l immaterial, and not the best evidence.)
Question 4. Were you acquainted with the missionary, Mr. Spaiulding, and, if so,
where was the missionary station located by him, and what lands did he occupy for mis·
sionary pur poses ?
(Objected to by petitioner as irrelevant and immaterial, and becamie the judgment
heretofore p;rinted in this case is the best and only evidence. )
.
Answer. Was acquainted with Mr. Spaulding; on the oppos;ite side of the creek near
the mouth.
Question 5. State what buildings an'd improvements Mr. Spaulding had there.
(O~jected to by petitioner on the same grounds as in question 4.)
Answer. I remember of four houses, and one that was built by another man, a dwelling-house, sch(?ol-house, church, stable, besides grist-mill; all on tbeeastsideofLapwai
Creek next to the river was fenced in. Around close to the house were some peach and
other fruit trees.
Question 6. H ow far up the Lapwai, with reference to the stone church now there, did
be occupy or elaim?
'
(Obj ect ed to by petitioner on the same grounds as before.)
Answer. He occupied and clai_med the lands from Spaulding's old church qown the
creek to the Clear Water River. I do not think he ever had any thought of making any
more i mprovements higher up the creek. Question 7. How long did he remain there after,you settled at that place?
(Same o~jection by the petitioner as to question 4.)
.
Answer. Mr. Spaulding ~as there when we left.
Question 8. Did Mr. Spaulding have any improvements on the west side of the creek
while you were there?
.
(Sam e objection as to question 4.)
. Answ~r. There was no improvements·on tbe land when we went there, but there were
s1gns of it s having been plowed up before. Mr. Spaulding made no improvements on
that side while we were there, or after we left.
.
Question 9. Beside the la,nds occupied by yourself and husband, who occupied the surroundini lands?
(Sam e objection as to question 4.)
·
Answer. Where the school-house now stands, a white man named James Conner farmed
a small place, and above that my brother had a place. _
Question 10. Who occupied and used the lands where Mr. Spaulding first located up
the creek?
(Same objection as to question 4.)
Answer. Indians.
Question 11. On which side of the creek was Mr. Spaulding's mill-race, and how far
up did it extend from the mill?
(Same o~jection as to question 4.)
•
An~wer. On the east side of the creek, above w:h~re Spaulding's old churcl;t was, and
opposite where the agency school-house now stands.
9uestion 12. When and where did you first become acquainted with Mr. Spaulding?
lSame objection as to question 4.)
_
,
'
Answer. On the Lapwai, when I moved there.
Cross-examination by petitioner in person:
Cross-question 1. Did Mr. Spaulding point out and show you where to settle ?-Answer. It was not in his power to teU me where to settle; that I looked upon James as '
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my ·father, and when I came back from the buffalo country, I came to my own country.
Mr. Spaulding never told us where to settle.
Cross-question 2. Did the Indians congregate there to bear preaching?- nswer. Yes;
on the Sabbath to hear religious services or any other news.
Cross-question 3. Did Mr. Spaulding have a school there?-Answer. Yes; he taught
the Indian children, boys and girls.
Cross-question 4. Did those children while attending school board and lodge with Mr.
Spaulding?-Answer. There was no boarding accommodations with Mr. Spaulding; the
children lived at home with their own people.
Cross-question 5. Did Indians, with their children, come from a distance to attend
the church and school ?-Answer. Grown persons cam<;, bringing their children to ch nrch
and school.
Cross-question 6. Did not those Indians that came from a distance stop on Lapwai
Creek to send their children to school ?-Answer. They came, some remaining on Lapwai
Creek, others leaving their children at school and returned, the children remaining with
their relations on Lapwai Creek.
Cross-question 7. Before you went to the buffalo country, did you live on Lapwai?Answer. I left my home on Lapwai to go to the buffalo country.
Cross-question 8. When you went from Lapwai Creek to the buffalo c0untry, was there
any farming done on Lapwai Creek ?-Answer. There was none.
Cross-question 9. Did you have any children that you sent to school ?-Answer. I bad
one that I sent.
Cross-question 10. How long did Jim Conner staythere?-Answer. About two years;
he left before we did.
Cross-question 11. Did any of his family attend school and church ?-Answer. He bad
two children; neither of them went to school; hi.s wife attended church; his wife was a _
Nez Perce.
Cross-question 12. Up where Spaulding first settled, are there not some apple-trees?Answer. There was several.
Cross-question 13. Did those trees bear while Mr. Spaulding lived there?-Answer.
I think not.
Cross-question 14. Did the Indian. that lived up by those trees come there after Mr,
Spaulding or before he came ?-Answer. After I came from the buffalo country there
was an Indian living there.
Cross-question 15. Did that Indian live there when you went to the buffalo country?Answer. - He was not.
Cross-question 16. Was there not a goo<'l many Indians settled along the Lapwai Creek,
between the apple-trees and Spaulding Church when you came back that were not there
when you went away?-Answer. When I came back from the buffalo country I found
many settled there that did not belong there; that had come fr0m a distance.
Cross-question 17. Did not those Indians have a good many fields between the apple
trees and the church ?-Answer. They were encouraged to farm by Mr. Spaulding, and
farmed small patches.
Cross-question 18. Who furnished the Indians with seed and tools to farm ?-Answer.
I presume Mr. Spaulding let them have the tools for the work they done for him. Mr.
Spaulding sent the Indians to Colville for the seed and paid them for going.
Cross-question 19. Did those Indians who came from a distance leave Lapwai when
Mr. Spaulding did ?-Answer. All who were from different localities returned to their
own homes before Mr. S.paulding left.
,
Cross-question 20. Did Mr. Spaulding have horses, cattle, hogs, and sheep ?-Answer.
He had all kinds of stock-horses,.cattle, sheep, and hogs.
Cross-question 21. Did Mr. Spaulding's stock run on the Lapwai above the church?Answer. Up the creek and on the hills.
Cross-question 22. Who was the chief of the Indians when you came back from the
buffalo country?-Answer. Joseph.
Cross-question 23. What was James ?-Answer. He was chief of the Lapwais.
Cross-question 24. Were James and Joseph friendly t,o Mr. Spaulding and the whites ?Answer. They were friendly to Mr. Spaulding for a, long time, when an enmity arose
etween James and Mr. Spaulding.
'o Cross-question 25. Did that enmity arise between James and Mr. Spaulding about the
time when the Indians from a distance left ?-Answer. It was after they had learned a
little about-farming, and bad returned to their own homes .
. Cross-question 26. What made those Indians return home '?-Answer. A discussion
arose about their farming the others' country, and the Lapwai Indians told them they
had now learned to farm, and for them to go to their own country and farm that.
Cro -question 27. Why did you and your husband move from the mouth of Lapwai?Answer. We had a great number of goats that were troublesome to the Indians, and my
husband was rafting timber down for fendng and other improvements, and James told
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us that we had better move to some other place and take up a piece of ground of ouJ
own that we could always keep. I assented, and we movea up the creek on the place
where I now reside.
Cross-question 28. Do you recollect ahout tbe time Mr. ·W hitman was massacred?Answer. Yes; I do.
Cross-question 29. About tbat time did Mr. Spaulding's family come up to your
place?-Answer. My husband came down to the mouth of the creek with a wagon after
night and got them and brought them up to where my honse is now.
Cross-question 30. Were the chiefs James and .Joseph 'and a great many Lapwai Indians at that time stopping near your house where Mr. Spaulding went ?-Answer.
Neither of the chiefs you name were there, but a large n.umber of lndians were there
and protected them.
Cross-question 31. Did James's band send some of their number to help Mr. Spaulding down to Wallula, or old Fort Walla Walla ?-Answer. I do not know. Jute and
bis family left my house with them, and my husband coming by Spaulding's o]d place
to take a last look at it a great number of Indians foll in with them, but I can not tell
except by hearsay who left the country with them.
Redirect examination by Mr. BRENTS for the United States:
Question 1. Was your husband a white man or an Indian ?-Ans"'\er. He was an
American and a white man-a Virginian by birth.
Question 2. How long were you in the buffalo country, absent from Lapwai ?-Answer. I was absent from my home twelve years.
_
Question 3. Was Joseph the superior chief of all the Nez Perces ?-Answer. He was
the bead chief of tribe of the Nez Perces, living on Snake River: did not include those
on Lapwai.
·
Question 4. Who was the superior chief of all the Nez Perces ?-Answer. They had
chiefs of different bands, but no chief to rule the whole tribe.
Question 5. Who was the chief of those residing on the Lapwai ?-Answer. James,
or Eyes of Thunder.
Question 6. When the Indians from a.broad left Lapwai did the Indians living there
occupy and cultivate the lands left by them?
(Same objection as to question No. 4, direct.) ·
Answer. Yes; they divided the lands among themselves an~ cultivated them.
Recross-examination by petitioner:
Cross-question 1. After the Lapwai Indians divided the -land and cultivated it, did
they still continue to attend church and school ?-Answer. Yes.
·
Cross-question 2. Were these Indians who left for their homes abroad Nez Perccs ?Answer. Yes.
8econd general interrogatory by the commissioner. Do you know of any other mcttter
relative to the claim in question? If you do, state it.-Answer. No, I _do not; only I
know that the enmity between Mr. Spaulding and James was because James joioed the
Catholic Church.
·
ISABELLE (her X mark) CRAIG,
Sworn to and subscribed before me this 1st day of March, 1876.
H. 0. ADAMS,
Un'ited States Cornm'issioncr.
7'he deposition of John B. Monteith, for defendants, tciken at Lewiston, ldtiho, on the 2nd day
of March, A. D. 1876.
.
Cross-examination by petitioner resumed:
Cross-question 83. Did you not employ Mr. Slater and Howe to defend my actions of
unlawful detainer against my lessees?
(Objected to by Mr. Brents as immaterial, irrelevant, and not within the scope of
cross-examination.)
Answer. I employed Slater and Howe to defend the employes of the Government
against the suits brought by Mr. Langford.
·
· Cross-question 84. Did you advance money to pay any fees or costs in those actions?
(The same objections repeated by Mr. Brents.)
Answer. I paid the costs in the justice's court.
Cross-question 85. How much was it?
(Same objections by Brents.)
Answer. I have the receipt, hut I don't remember.
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Cross-question 86. Did you pay that out of your own money or out of Government
money?
(Same objection by Brents.)
Answer. My own money.
Cross-question 87. Did you make a deposit to secure the bondsmen for appeal to the
supreme court?
(Same objection by Mr. Brents.)
Answer. I did not.
Cross-question 88. Look on pages 532 and 533 of the Secretary of the Interior's report
for 1875, and see the statement of the rents, costs, and foes in those cases, that the employes have been put to the expense of $625. 75. Did you report to the Indian Department that those expenses had been incurred?
(Same objection by Brents.)
Answer. Mr. Howe made out the li:-:,t of costs and foci'\, and I added the rents and sent
the same to the Department. These costs included the due:-; in the jm,tice's court, a,nd
al::;o the costs on appeal to the supreme court.
Cross-question 89. Do you Htand responsible for those co:':lts, ti:et-i, and rents?
(Same objection by Brents.)
Answer. I promised the attorneys that I would see them paid.
Cross-question 90. Is the John Clark heretofore referred to the same ,Tobu Clark who
has .since -been appointed associate justice of the supreme court of Idaho?
(Objected to as 2.bove.)
A~swer. My letter to the Commissioner tells who it was.
Cross-question 91. Your letter to the Commissioner does not, and I wish you to state
whether the John Clark to whom you say you exhibited the leases, and who, with
Monroe, went out to the agency on the 13th of November, 1874, is the same John Clark
who has since been appointed judge.
(Objected to as above.)
Answer. John Clark and Monroe were out there on the 13th of November, 1874, and
the same one was appointed .i ustice of the supreme court of Idaho.
Croi,s-question 92. Were the employes, sued as aforesaid, the same persons who executed those lenses?
(Same objection as above.)
Answer. I never have heard it denied but what they were.
. Cross-question 93. At what time was the ice so thawed in the spring of 1875 that the
mill might htwe run?
(Objected to as above.)
,
.Answer. I don't remember. I don't remember when tbe ice did go out of the flume.
Cross-question 94. Can you remember how long it was before the Indian election, or
about how long?
(Same objection by Brents.)
Answei·. I don't think it was over three or four weeks.
Cross-question 95. At what time of the year did the water become so low as to be insufficient to run the mill in 1875 ?-Answer. I think in Augnst and September there is
only enough to run the mill about two hours each day, generally. As to 1875, I don't
remember. When we have to catch water in the reservoir we can't run the saw-mill
with any profit.
Cross-question 96. Do you know of any agricultural land renting near the Lapwai? If
so, state for what rent, and where located, and who rented it.-Answer. I don't know
of any land being rented now. In regard to the evidence I gave in my direct testimony,
I just told what I bad heard. I don't know of any land being rented.
Cross-question 97. Did you hear any lessor or lesses make any such statement; if so,
who was it?-Answer. I heard none. There were no lands rented about the Lapwai.
I merely heard men generally talking about, and obtained my information in that way.
Cross-question 98. Do you talk or understand the Nez Perce language?-Answer. I
ur..derstand it a great deal better than the Indians wish I did.
CroRs-question 99. Did you make out a list of the witnesses in this case and send to
Washington ?-Answer. I don't remember whether I did or not. If so, it will be found
in my correspondence. I suggested some witnesses to Mr. Brent':!, coun. el for the Government. Some of them he called, and some of them be did not. He bas called some
that I did not suggest at all.
Cross-question 100. Did you not suggest as witne8Ses yourself, your brother Charles,
your father, P. B. Whitman, one of my lessees; S. S. Slater, above mentioned, Howe,
the attorney above mentioned, and bis father?-Answer. I suggested Whitman, old
man Howe, and Slater.
Cro.;.-;-quesLiou J(1l. When yon p;oL the Attorney-General's opinion., ou which I was
ou te~, did not you cause it to be exhibited to Mr. Slat('r, Howe, and Judge Clark'?
. (OhJected to by Brents, as immaterial, iuelevant1 and u.::espousive to direct ex.amiuat1011,)
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Answer, I knew nothing of the Attorney-General's opinion, or of t.l;ie order from the
Department, until the troops under Lieutenant Force came to the agency and informed
me, of the opinion of the Attorney-General and the orders of the War Department, to
~ject Langford and place me in full possession of the agency. I think that was the instructions.
Cross-question 102. Had you not previous to that time several times requested United
States officers of the Army to eject me and .put you in possession?
·
(Same objection as above.)
Answer. I don't think I did. At the time that Baird ejected me from the office I
asked the commanding officer to place me in possession of my rights and keep me there.
And I also asked him to protect me in cultivating the fields. This was after I received
dispatches fro1n the Department, to refuse all demands of Langford for rent; and to cultivate the agency fields .as usual. ·
.
Cross-question 103. Did you not request Captain Harry N. Smith, commanding the
military force at Fort Lapwai, to put you in possession of the mill?
(Same objection by Brents.)
Answer. I don't think I did. I told him Iwould get possession ifhe ·would keep me
in possession. My correspondence with Captain Smith will show what I asked him for.
Redirect by Mr. Brents:
Question 1. After having but partially read such choice standard literature as the
memorial of the petitioner, and the eight or nine different histories of Oregon, and without having read the record of the famous case of W. G. Langford vs. Robert Newell, the
resolutions of the Oregon presbytery, or the proceedings of Beecher's advisory council,
how did you presu}lle to conclude this claim is a swindle?
Answer. In regard to my believing_it a swindle, my opinion was derived from conversations with Mr. Spalding. I reported the conversation, or the substance of it, to
ML Langford in my office at the Lapwai, as foll'ows: It was in the winter of 1871-'72,
I think, shortly after a bill was introduced in Congress by Senator Kelly, of Oregon, appropriating sixty-five thousand dollars, l_think it was, for the purpose of paying Mr. Langford for his interest in the Lapwai claim. Mr.. Spa lding came to my office in the
evening, having heard of this bill. and asked m~ in regard co it. I told bim all I knew
about it; that I had noticed by telegraphs in the Bulletin that such a bill had .been introduced in CongreRs. We then had quite a talk about it. He seemed to take a great
interest in the passage of the bill. I asked him, "Supposing -that they gained their
point and got the land, whether he would derive any benefit from it?" He sai\i that
they hail promisP-d him a home if they gained the point. When Langford came out there
I told hiru of this coµverHation, and he denied there heing any truth in what Mr. Spald-,
ing had i-aid. I asked Spalrliug what he expected to get, and he said he expected to
get about one-eighth; eighty acres. I then asked him, provided t.hey got the money
consideration, if he considered the same proportion his, , and be said he did. I then
asked him, if he considered it so valuable why he did not prosecute the claim himself:
He said he couldn't appear in bis own behalf as a witness. I told Dr. Geary of this
conversation and requested that he ask Spalding about it. He did so, and Rpalding
told him the same stor,Y. This conversation with Spalding was- in the presence of
Charley, my brother, and there were present in my office when I told Langford about it
Baldwin and Mr. Ainsley.
·
·
·
( Petitioner objected to the foregoing answer as irrelevant and hearsay.)
Second general interrogatory by the commissioner. Do you know of any other matter
relatfre to the claim in question? If you do, state it.
Answer. I do not.
JNO. B. MONTEITH.
Subscribed before me Lhis 2d day of March, 1876.
H. 0. ADAMS,
United State,s Commissioner.
The 1lPpositiun uf S. S. ·Sfatel', for defendants, taken at Lewiston, Idaho, on the 2d day of
111arch, A. D. 1876.

First general interrogatory by the commissioner. Please to state your 'name, your
?Ccupation, your age, y~)Ur place of residence the past year; whether you have any, and,
1f any, what, interest, direct or indirect, in the claim which is the subject of inquiry,
and whether and in what degree you ari> related to the claimant.
Answer. My name is, Seth f3. SlaiP-r; occupation, at present, register of the United
RtateA ]and-office atLewisiou, JdahoTerritory; age, tlfty-four; ha,ve resided at Lewiston,
ldaho, the past year. I have no iutere:-;:; in the claim of the petitioner, and am uo relation to him. .

132

LANGFORD LAND CL.AIM.

Direct examination by Thomas H. Brents on part of the United States:
Question 1. How long have you resided at Lewiston ?-Answer. In and from Lewiston not over eighty-frve miles distant, since the spring of 1861.
Question . Were you at Lewit"1.on during the years 1868 and 1869; if so, what were
you engaged in ?-Answer. Editor of a newspaper, practicing attorney, and clerk of the
district court for the lstjudicial district, Idaho Territor_y.
Question 3. · What connection had you as attorney with the case of the American Board
of Commissioners for Foreign Missions vs. James O'Neill and finally entitled W. G.
Langford Vt;. Robert Newell, mentioned in the petition herein.
(Objected by petitioner as irrelevant and immaterial, incompetent, and becal1se the
record in said case and the correspondence between Interior Department, Indian agents,
United States district attorney for Idaho, and judge of the first judicial district for the
Territory of Idaho constitutes the best and only admissible evidence on the subject.)
Answer. .As attorney, by making defense and making demurrer, and advice with
James 0' Ne.ill, then Indian agent-. ·
Question 4. When and for w bat reason did your connection as attorney cease?
(Same ob~ction by the petitioner as to question 3.)
Answer. I acted as attorney at the request of James O'Neill, Jndian agent,· and my
connection ceased on February 16, 1869, when I was appointed clerk.
Question 5. What attorney bad charge of the defeuse after that time?
(Same objection by the petitioner as to question 3.)
Answer. My understanding, from letters and otherwise, was that J. W. Huston had
been put in charge of the case. Mr. George acted and took charge of the case in conrt.
Question 5. Did you eYer see Mr. George write and are you acquainted with his handwriting?
·
(Same objection by petitioner as to question 3.)
Answer. I am.
Question 6. Is the motion to require the defendant in that case, with the affidavit
thereto annexed, in bis handwriting and signed by him?
(Same objection by petitioner as to question 3.)
Answer. It is.
Question 7. ·Are the cross-interrogatories to Mr. Spalding with the stipulation following the same ?
(Objection by petitioner same&'> to question 3.)
·
Answer. They are.
Quest_ion 8. Is the paper entitled "Withdrawal of defendant's attorney, filed 6th
April, _]869," in the same handwriting, and does it bear the same signature?
(Same objection as to question 3, by the petitioner.)
Answer. It is and jt does.
Question 9. In whose handwriting is th~ paper filed on the same day, eHtitled "Affidavit and motiov to substitute Robert Newell as defendant in the place of defendant
O'Neill?"
(Same objection by the petitioner as to question 3.)
Answer. W. A. George.
Question 10. In whose handwriting is the i.tipulati01i bearing date April 9, 1869, anci
filed on the 10th of April, 1869, entitled "In the case of William G. Langford v.s. Robert
Newall," and whose signatures thereto do you know to be genuine?
(Same objections as to question 3, by the petitioner.)
Answer. The stipulation is in the handwriting of James D. Mix, and signed by him
as attorney for the plaiuti:ff, and W. A. George for defendant, and I believe the signatures to be genuine; and to the further stipulation on the sam.e sheet, signed by James
D. M~x, and S. S. Fenn, attorney for the plai~tiff, and W. A. George, defendant's attorney, from my knowledge of the handwriting of the several parties, are genuine. The
body of the stipulation is in the handwriting of W. A. George.
Question 11. In whose handwriting is the supplemental complaint and the affidavit
thereto?
(Same objection by the petitioner as to question 3.)
Answer. W. A. George.
Question 12. Is that the same George of whom you have already spoken and who wa&
previously attorney on the other side or said case'?
(Same objection as to que tion 3, by the petitioner.)
An "°er. He was one and the same person.
Question 13. Are not all the names thereto in his hand writing?
(Same o~j<'ction hy the prtitioner aR to question :1.)
Answ~r. 'l'he names thereto attaC'hed are in the handwriting of W. A. George.
Quu,tion l ·I. In whose handwriting is the motion for judrrment filed 9th October
'
1 fi!J, and '".ho :wrote the nam~s purporting to he signed theret~?
(Same ohJect10n as to question 3, by petitioner.)
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Answer. The body of the motion and the signatures are in the handwriting of W . .A.:
George.
.
.
.
Question 15. State, if you know, who prepared and furmshed you with the J udgme-utentry in that case.
·
(O~jected to by petitioner as to question 3.)
Answer. It is in the handwriting of W. A. George.
Question 16. Is this W. A. George, of whom you have spoken, one and the same
person?
(Same objection by petitioner as to question 3.)
Answer. He is.
It being now half~past 3 o'clock p. m., the further examination of S. S. Slater was
continued until to-morrow morning at 9 o'clock.
Adjourned until to-morrow at 9 o'clock a. m.
H. 0. ADAMS,
United States Comrnissionel'.

FEBRUARY

Met pursuant to adjournment.

3, 1876.

Present, as on yesterday.

Deposition of S. S. SLATER resumed.
Cross-examination by petitioner:
Cross-question 1. Although the suit above referred to was brought in the name of
O'Neil & Newell, was it not generally understood by the connsel ~hat the United States
was the real party interested?
(Objected to by Mr. Brents as incompetent.)
Answer. .I can't swear it was.
Cross-question 2. Did not the United States district attorney correspond with you in
relation .to the case 'I-Answer. Do not recollect of any correspondence m particn lar.
Cross-question 3. Do you not recollect that Mr. Hustoo, United States district attorney, wrote to·you for some papers in the case?-Answer. I do.
Cross-question 4.- Do you not recolle_c t that on the 7th of April, 1868, while you were
counsel in the case, their counsel received a letter from some source, written by Commissioner of Indian Affairs, directing the defense of the case'?
(Objected to by Mr. Brents as heing irrelevant, immaterial, incompetent, and not re- ·
sponsi ve to the direct examination of the case.)
Answer. No; I do not.
Cross-question 5. After looking at pages 346 and 347 of the register, can you -state that
at the expiration of ten days Mr. George withdrew as counsel in the case for Mr. 0' Neil?
(Objected to the same as above by Mr. Brents.)
Answer. The records show that he was.
Cross-question 6. You will look at the record and state at what date that term closed.Answer. April 17, 1869.
Cross-question 7. Are all the papers shown you yesterday, signed by W. A. George,
as counsel for Mr. O'Neil or Newell, flied before the 17th day of April, 1869?
·
(Objected to, as the record is better evidence.)
Answer. I can't say, any further than the record.
Cross-question 8. Do you know of a_ny collusion between the counsel of the respective
parties of said action?-Answer. I do not. .
Direct examination by Brents:
.
Question 1. Was the defendant, Newell, ever notified that Mr. George had ceased to
act as his attorney, and such notice brought to the attention of the court while you was
acting clerk?
(O~jected to, because that part of the question, "Was Newell evernotifjed," calls for
an answer which witness could not, in the nai.ture of things, know.)
Answer. I don't know anything about it at all. I know of no notice.
Se?ond general interrogatory by the commissioner. Do you know of any other matter
relative to the claim in question? If you do, state it.-Answer. I don't think I do.
,
SETH S. SLATER.
Subscribed and sworn to before me on this 3d day of March, 1876.
H. 0. ADAMS,
United States Commissioner.
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Tlte deposUion of Cltarlcs E. JJ[onteitlt, for defendants, falcPn al lA'?V'isfou, Jrhtlw, on fhe 3d
da.11 of March, A.\ D. 1876.

,

First general interrogatory by the commissioner. Please to state your na·me, your occupation, your age, your place ofresidence the past year; whether you have any, and, if
any, what, interest, direct or indirect, in the claim which is the subject of inquiry; and
wh~tber, and in w.hat degree, you are related to the claimant.-Answer. My name is
Charles E. Monteith; age, twenty-eight, 6th September, 1875; reside at Lapwai Indian
agency, Nez. Perces County, Idaho; and I have no interest in the case whatever. and no
~elation whatever to the claimant; occupation is clerk.
Direct examination by Thomas H. Brents on the p"art of the United States:
Question 1. Were you present at a conversation which took place between John B.
Monteith, Indian agent, at Lapwai, and Rev. H. H. Spalding, about four years ago,
relative to the interest of said Spalding in this claim? If so, state that conversation as
fully as you can, when and where it took place.
·
(Objected to by the petitioner as irrelevant, immaterial, incompetent, and hearsay.)
Answer. Some time during the winter of 1871 and 1872, Rev. H. H. Spalding entered
the agent's office about 8 o'clock a. m., and in substance the following conversation took
place:
After Mr. Spalding bad introduced the subject of the claim of W. G. Langford 11.~.
The United States in relation to Lapwai agency, th"' agent asked Mr. Spalding why be
felt so deeply interested in this matter.. Mr. Spalding replied, if the Government allowed the claim he would share in the proceeds. The agent asked, if be (S.) was a
partner in the claim, why he did not prosecute the claim in his own name. S.palding
replied, I being the principal witness, I could not appear in my own behalf. The agent
asked Mr. Spalding if there was any written matter or documents from Langford or Mr.
Lasseter showing that he (Spalding) was interested with them in the claim. Mr. Spalding replied that he bad no such writing, but that he trusted to their honor. The agent
then asked to what extent he was verbally intereste<~. or how much he was promised by
them. Mr. Spalding replied, to the amount of eighty acres, or its equivalent, in case
they gained their suit; in (lJlSe the laud claimed was turned over to the claimant, Mr.
Spalding was to get eighty acres ofland; if the claimant received money he was to get
the equivalent of eighty acres, or one-eighth. This is all I know of the matter.
(Same objection to the answer as to the question, by Mr. Langford.)
Cross-examination by Mr. Langford:
Cross-question 1. Are you the same person that fo brother to John B. Monteith,
Indian agent, and defendant in two certain actions brought by me against you, on a
certain lease '?-Answer. I am a brother of J. B. Monteith, and am the defendant in certain actions brought by W. G. Langford against me on a certain document.
Second general interrogatory by the commissioner. Do you know of any other matter
relative to the claim in question? If so, state it.-Answer. I do not.
.
CHAS.

E.

MONTEITH.

Subscribed and sworn to before me this 3d day of March, 1876.
I

H. 0. ADAMS,
United Slates C01mni~sioner.

The deposition of Joseph G. Shissler, for claimant, taken at Lewiston, ldalto, on tlte 3d day of
March. A. D. 1876.

First general intei:rogatory by commissioner. Please state your name, ;your occupation, your age, your place of residence for the past year; whether you have any, and, if
any. what, interest, direct orindirect, in the claim which is the subject of inquiry; and
whether, and in what degree, are yon related· to the claimant.-Answer. My name is
.Joseph G. Shissler; by occupation a farmer; am forty-one years of age; residing at Lake
Waha, fifteen miles from this place (Lewiston); have no interest in the claim whi~b is
subjet.t of inquiry; am not relat,ed in any but an original degree to the claimant.
Direct exammation by W. G. Langford, petitioner:
Question 1. How long have you reRided in Nez Perces County ?-Amwer. Rince 1864.
Question 2. How far from the Lapwai mission claim have you reRided ?-Answer.
About fifteen miles since 1866; before that time at Lewiston.
Question :1. How long have you been a farmer ?-Answer. I :M.ved upon a farr.:1 whil<> 1
was a boy to the age of . ixteen years. I came to California and followed mining, etc.,
until 1866, and since that time have been engaged in farming in Nez Perces County.
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Question 4. Are you acquainted w·th the Lapwai mission claim and ottber farms in
the vicinity?-Auswer. Yes; I am.
.
.
.
Question 5. Can you state what is the most profitable crop to ra1se 111 this country,
from. the year 1 "6 t, for six years afterward '?-Answer. Timothy hay.
Question 6. Are you acquainted with and know of all the farms capal)le of raising '
timothy hay within twenty miles of the mission claim? If so, sta,te them.
(Objected to by Mr. Krents as leading and incompetent.)
Answer. The only farm capable of 'rnisiug timothy hay is Mr. Phinney's and my own.
Question 7. Do you know the reason why timothy hay is not more extensively <::ultivated ?-Answer. Yes; for want of irrigation, or for want of land and water to irrigate
with.
•
.
Question 8. Is the Lapwai mission claim capable of irrigation ?-Answer. Yes; it is.
Question 9. Have you raised timothy hay in this county; aud if so, how many years?
-Answer. Yes; I sowed timothy in the year 1869.
.
Question 10. On irrigable like you own on the Lapwai cl.ti~, what would be the
average yield per acre ?-Answer., I think the average yield would be two or two and
one-half tons per a.ere. ·
.
Question 11. Do you know the average price of timothy bay in the vicinity of the
Lapwai claim, in the years of 1868 and 11'374 '? If so, state.-Answer. I speak from experience, and the lowest price I know of was $25 per ton; and I have got as high as $:30
per ton. delivered, and at home on my ranch the lowe.st I have is.old for was $20 per ton.
Question 12. On such land, state, if you know, what is the average yield of oats and
barley per acre.-Answer. On such land, fifty or sixty bushels per acre.
Question 13. State, if you know, what is the avei·age price of oats and barley in the
vicinity of the Lapwai claim in the years 1868 and lt-l74 ?-Answer. 'l'be avreage price
would be 3 cents ·per pound in legal-tender, contract price with Government to 1874, at
which time a rivalry commenced which reduced the price.
Question 14. Do you know of any land with water so situated that it could be irrigated,
which could have been taken up since 1867'?-Answer. I do not.
Question 15. Are you acquainted with the land of P. H. Ijowe, situated near Lewiston ?
Ifso, state whether it is good farming land or not.-Answer. I am .acquainted with the
land, and that and none of the land on this plat is considered good land for farming
purposes, on account of its being a dry, sandy soil; dries out quick and holds no moi:Sture .
Question 16. Are you acquainted with the lands of Rev. Mr. Fee, Mr. Underwood, and
Mr. 1{edfield, and do you know their system offarming?-Answer. Yes; am acquainted
with the land, and their system of farming.
_
Question 17. Which produces the best crop, such lands as theirs, or such fandsas could
be irrigated, and why ?-Answer. Such lands as can be irrigated are far preferable, and
raise the best crops.
Cross-examination by Thomas H. Brents, attorney for the United States:
Cross-question 1. Where do you ·obtain water forirrigatingpurposes?-Answer. From
a spring.
Gross-question 2. Cannot water be taken upon the lands of Fee and Reil.Geld; aurl if
so, why is it not taken there ?-Answer. Yes, anrl if they apply to and buy it from me
they can have it.
Cross-question 3. Are not their lands jus•t below your land and adjoining?-Answer.
They are.
Cross-question 4. What extent of your land is susceptible of irrigation ?-Answer. I
can frrigate three hundred acres.
Cross-question 5. How much would it cost to get the water upon the three hundred
acres ?-Answer. It lays naturally easy for irrigation, and costs but very little.
Cross-question 6. Would all that land raise good timothy hay, with irrigation ?-'-Answer. Any of the land up there would raise _timothy..
Cross-question 7. On how much of your land have you raised timothy hay ?-Answer.
Some sixty or seventy acres. When I first commenced in 1869 I put in something more
than ten acres, and have continued to enlarge the crop since that time.
Cross-question 8. If you had to trust to .hired hands to irrigate your land, bow much
hay would it produce per acre?
(Objected to by p~titioner as not responsive to direct examination and, irrelevant.)"
Answer. It requires an experienced hand; an inex:periencecl hand can do nothing, or
at_least I would Dot trust one to irrigate; but such hired man, if experienced, would
raise, of course, the average crop.
Cross-question 9. Are not such experienced hands very scarce and hard to get in this
country?-Answer. Yes. and all No. 1 farm'ers are hard to get (in all my experience I
have bad hut few men qualified for farming even).
Cross-quest_ion 10. Have you ever farmed any on land like Mr. Howe's ?-:--Answer. No 1
but I have witnessed the result of farming on such land.
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Cros -q n stion 11. Are not his lands irrigated by " high waters?" - Answer. I <1011 't,
kuow.
Cross- 4ne.-,;tion 1:2. Can you state what price oat'3, harlcy, and timothy bay would b:tve
beeu at the Lapwai, from 1 68 to 187-1; has there been any cousiderable competition for
the Goverurnent contract. '?
(O~jected to by W. G. Langford as irrelevant and incompeient, and :-,peculative as to
what might have been, instead of wh::tt was.)
Answer. I cannot.
.
Cross-question 13. What do you think a, lawyer inexperienced in farming lauds requiring irrigation coul<l do in the w-..iy or raising hay?
. lObjected to by W. G. Langford, because Mr. Brents is attempting to prove his own
qualification.)
Answer. I think he could be as successful as the late Horace Greeley was.
Second general interro?;ator.v by the commissioner. Do you know of any other matter
relative to the claim in question? If so, state it.-Answer. I do not.
'
JOSEPH G. SHISSLER.
Subscribed and sworn to before me this 3d day of March, 1876.
H. 0. ADAMS,
United States Gommissionpr,

T!te rlepo.0 iUon of M. T. 0/w.mbei·s, for claimant, tr,lcen at Lewiston, Idaho, on the 3d clcty of
March, A. D. 1876.

Direct examination by petitioner:
Question 1. State the nature of the land round about the mill situated on my claim,
and the different fields there.-Answer. It is bottom-land, compo.-;ed of sand loam, what
is usually called made lands. ·
Question 2. State whether it is capableofirriga.tion.-Answer. Yes, it is; it has been
irrigated.
Question. 3. If irrigated, would there be any failure on account of drought?
(Objected to by Thomas H. Brents, attorney for the United States, as leading, incompetent, and absurd.)
Answe~ No.
Question 4. With proper cultivation and irrigation, what wonld the eight-acre field,
near the school-house, yield per acre of potatoes ?-Answer. It ought to yield about four
hundred bushel· to the acre.
Que,tion 5. I there any part of that field that is not easily irrigated ?-Answer. I don't
know what you call easy; the water from the ditch naturally runs over the whole field
hy turning it out of the ditcl..
(Coum~el for the United 'tates refuses to cro,;s-examine the witness, for the real!Km
that h e ha b een twice examined heretofore in this case, and then stated that he knew
nothing more in relation to the matter. )
~•econd general interrogatory by commissioner. Do you know of any other matter
relative to the claim in question? If so, state it. - Answer. No, I don;t know as I do.
M. T. CHAMBERS.
, u b crihed before me this 3d day of Marchi 1876.
H. 0. ADAMS,
United States Commissioner.
Tlte depo ition of Thomas Beall, for claimant, taken at Lewiston, Idaho , on the 4t!t clay of
JJJarch, A. D. 1876.

}~irst general interrogatory by t~e commissioner. Please state your name, yonr occupation , yonr age, and place of resid ence 1he past year; whether you h:1ve any, and, if
any , what, in ~erest, direct or indirect, in the claim which is the subject of inquiry; and
whether, ~nd rn what degree. are you related to the claimant.-Answer. My name is
'I'homa_ B_. Bea~!· my occupation is packer; a~ed forty-one years; have resided in Warr _n's d1gg1u 0 s for ~he p t year; I have no interest in the subject of inr1uiry, and in no
w1.·e related to claunant.
Dire t examination by W. G. Langford, petitioner:
Qn . tion 1. Are you acquainted with the Lapwai Mission claim· and, if so when did
on ilrllt be ·orne acquainted with it?- Answer. Yes; ill the spring of 18GO. '
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Question 2. Who were wi_th you_ at that time 7-:--:Answer._ Mr. Geary, S?perintendent
of Indian nffairs ; A. J. Carn, Indian agent; Wilham Cnug, Joseph Craig, and Jacob
·Schultz.
.
Questiou 3. Was anything done about loc:1ting au Indian agenc.v at that time'? If_so,
state what was done and said about it.
~
(O~jection made by Mr. Brents, United States attorney, ~o the lat~er pflrt o~ question.)
Answer. It was for the purpose we came to the Lapwa1, and alter lookrng up the
creek we were told by William Cmig that the place where they intended to locate the
agenc'y was on his land. We then went to themonth of the er~e~ Lapw,\i, wher~ Mr.
Geary thought it best to locate the agency. He was told by W1ll1am Crmg that 1t was
a good place, but was a, ~nission claim. '~'hey concluded t0 locat~ at that place.
Question 4. At that tnnewas there any 11nprovementson the cl:um ;_and, 1J ~01 what?Answer. There was an old log building still standing, put up by Mr. Sp,~ldmg, the remains of ari old o-rist-m ill and mill-race, and a small apple-orchard, and up the creek a
few scattering apple-trees, and about two miles up the creek was tbe remain~ of an old
chimney and some fow apple-trees; it may be two miles or two and a half miles up the
creek; can't say, as it had never been measured.
Qnestion 5. Since that time how r:--uc.h have you been at the mission claim, and in
what capacity?-Answer. I have been employed once since that time, by Captaiu D.
M. Sells, Indian agent, as superintendent of the farming. I remained there in that
capacity from Aprii 9th, 1870, until Se:Q.tember 5 !)f the same year, 1870; bet.ore aud
since th~t time'I have been frequently there.
Question 6. Have you been acquainted ith mills, the opportunities for business and
trade, the prices of farming produce such as the mission claim would produce, from
- February 24th, 1868, until the present time, and can you form an estimate of what the
use of that claim wonld h:;i.ve been worth for all purposes from February 14, 1868, till
six years thereafter per annum ?-Answer. I have been acquainted with the mills, and
am acquainted with the opportunities for trade; I am also acquainted with the prices
which the mission claim wouid produce. I think I can form an estimate.
Question 7. · Will you form and state the estimate ?-Answer. I think it ought to be
worth from seven to eight thousand dollan; per annum.
Cross-examination by Thomas H. Brentz, United States attorney:
Cross-question 1. What is the basis of your estimate ?.-Answer. At that time there was
no flouring mills in this country and but one saw-mill, and very few farms, and very little
timothy-hay meadows-only one, I believe, which was Mr. 1:'hinney's. The hay that
could have been raised on the claim coulrl have' been sold for $2,500 per annum. The
wheat, and oats, and vegetables, etC"., from $3,000 to $4,000, would say $3,500 per
ac.nurn. 'rhe flour and lumber was worth about $2,500 per annum. The business and
trade abont $2,000 per year. Think Mr. Truax made more than that.
Cross-q nestion 2. 'What amount of capital could have been profitably used in business
and trade ?-Answer. I think about $4,000 or $4,500 for the trade. The trade was
principally Indian trade.
. Cl'oss-question 3. What rate of interest was usually paid for the use of money at that
time'?
(Objected to by Mr. Langford, petitioner, as irrelevant.)
Answer. I do not know what rate,• not bein~ in the mercantile business at that time.
Cross-question 4. Do you not know of money being loaned at from 1 and 1} and~ per
cent. per month in this country during that time ?-Answer. I do not.
Cross-question 5. In that trade, how long would it take a merchant to sell off a stock
of $4,000 ?-Answer. At the time I was at the agency I think a merchant could have
sold that amount of stock in a year or a year and a half.
Cross-question 6. How many Indians were there at that time ?-Answer. I do not
know the number of Indians at that time there, or in fact on the reservation at the time.
Cross-quest,ion 7. Was there any store .there ?-Answer. Yes, sir; there was , a store
there, kept by Major Truax.
Cross-question 8. Was that store kept on or off the land claimed by petitioner?Answer. It was on the land.
Cross-question 9. Hov.: near, and in what direction froni the agent's office, was it sit~a~ed ?-Answer. I think it is from thirty to fort_y yards; in a, southeast direction, I
..hmk. I do not know the points of compass exactly there.
·
·
Cross-question 10. Is the building standing yet ?-Answer. It was the last time I was
at the agency.
Cross-question 11. Give the boundaries of the petitioner's claim, and state its extent.-Answer. I do not know the boundaries, not beincr there when the lines were run
or surveyed .. I think it extends two miles and one-half up the Lapwai Creek.
C~oss-q?est10n 12. Is the agent's office and house on it?-An~wer. I do not know, as
I said before, 110t knowinµ; where the lines are.
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( ro qm· tinn t:J. Tl :1 li11 werl' drnwn din·ctl:• f'rom :1 point on !hi· r-;011th h:111] or
Jr. 11 w:ilt•i. :;oo yard IH'low 11w mouth of' till' Lapwai. to a poiut :300 ynnl. du,· w<•st ot
th, outhi·a.-t •o;·n •rot" tb,· ·ton chun·h, 011 which. idc ,lllrl how 1111 l't-0111 1hat li1w would
th . ton· huildiu ,, as .-pokl'n of hy yon, be'?-Auswer. I think it would leave th tor·
in tbi> claim.
'1 :yque:tion 14. Do you kitvW how many acre: thP claim comprises ·!·-An w(•r. I
do not know <•xa<'tly, but understood it to hen, S<'ction, or fl40 acres.
(.;ro: -qut·stion rn. How far west of the stone church is tlw poi11t of the hill 011 the
wt~'t ide of the Lapwai ?-Answer. I think it is aliout :.n;; yard:- iu a clin·ct line ; ru,tyh •
morP; I don't know.
Cro.· -que tion 16. Have you had any other cxperienc<' in farming in this eonntr.v than
what you have :tatcd, and if so, when, wher , and how much ?-Answer. I have bren
with William Craig on Lapwai, off and on, about three years. I put in a crop for John
<'elcott, on TuctLrmon, in 1866.
Cro -question 17. Have you farmed any for yonrsclf?-AnRW<'r. I have not.
Cross-qn tion 1 . Do you know, of your own knowledge, what the net profit'l of
farming usually are in this country?-Answer. I do not. Not having farmc·d for myself',
1 can not tell.
Cross que:stion 19. Do you know what farms usually rent for in this country '!-Answer. I do not.
Cro -question 20. Did not Mr. Trua,x have privilege:-; granted to him by the Indian
Department not enjoyed by other persons under the" intereourse act'?"-Auswer. I
don't know whether be did or not.
Cross-question 21. With the agency and with all the agency buildings and improvements erected by the Government remove<l, what would the use of the land occupied by
the Indian Department, and embraced within the p~titioner's boundaries, be wo1 th per
annum ?-Answer. I think it would be worth $2,500. I Lhink a person could clear that
amount on that land.
Cross-question 22. What is the character of the soil on that part '?-Answer. The soil
on the east side of the Lapwai Cn~ek is little inclined to he sandy; that on the west side
i a loam soil. The land about the school-house occupied by the agency b a heavy black
loam.
Cross-question 23. What are those buildings and improvement':l you have just spoken of
worth'?
(Objected to by W. G. Langford, petitioner, as immaterial and irrelevant.)
Answer. Not being at the agency as employe, and not knowing the aruount of im- '
provements that have been put there since I left, I am unable to state. I think the
buildfogs that were there when I was there were worth from :fifteen to twenty thousand
dollars, but cost more than that.
Cross-que tion 24. Without the privilege of using timber lodged at the boom above
the old mi sion building, where could you obtain timber for the purpose of operating
your saw-mill ?-Answer. It could be obtained the. same as before, by raiting it down
the Clearwater.
Cross-question 25. Have any repairs been made in the mills since you were there?Answer. I think there has been a turbine wheel put in.

Redirect examination by petitioner, W. G. Langford:
Question 1. You have stated that without the improvements a man could have made
$2,500 off from that land. Did yon refer to the whole of the 640 acre:,;, or only a part
thereof?-Answer. I refer to a part thereof; the part occupied by the agency and not hy
the Indians.
Question 2. Is not ihat part occupied by the Indians controUed as much by the Indian
agent, to the exclusion of every one except the Indians themscl ves, as that portion on
which the agency improvements are?
(Objected to by Thomas H. Brents. United States attorney, as leading, irrelevant, and
incompetent.)
Answer. It is.
Question 3. Are not those Indians on the claim ta,ught farming, and does not the Indian Department improve the land upon which the Indians are?
(Objection, the same as above, by United States Attorney Brents.)
Answer. The Indian Department broke, plowed, and fenced the land for the Indians
at the time I was superintendent of the farming at the agency, but since that time I
think the Indians have done their own culti'vating.
.
Reci:oss-exaruination by Thomas H. Brents, United States attorney:
Cro -question 1. Ha.-; not the Indian agent excluded white per.-;om, from those lands
with the assent and authority of the Indians themselves ?-Ans. I do not know whether
they hav~ or not.
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Crose1-q uestion 2. Have the lands las t mentioned hy _you heen cultivated exclusively
for the b enefit of'the Indians ?-A nswer. They hav0. They were fenrerl in and plowed
1
accordin g t o terms of treaty.
Second general interrogatory by the commissioner. Do you know of any other matter
rnlative to t he claim in questlon? If so, state it.-Answer. I do not.
THOS.

B.

BEALL.

Subscribed and sworn to before me this 4th day of March, 1876.
H. 0. An4MS,
Uniterl Str.ites Co,n111:is::;1:oner.

The deposition of Jacob Schultz, for claimant, taken r;i,t Lewistqn, Idaho, on the 4th day of
March, A. D. 1876.

First general interrogatory by the commissioner. Please state your name, your occupation , your age, your place of residence the past year; whether you ba.ve any, and if
any, what, interest, direct or indirect, in the claim which is the :'lu~ject o_t~inquiry, and
whether and in what degree you are related to the claimant. Answer.-1v1y name is J.
L. Sch ultz; I a m a mechanic; am forty-two years of age; I have resided in W:.ishington
Territory fo r the past year; I have no interest whatever in the claim which is the suQject
of inquiry; am no relationwhatever to the claimant.
Direct examination by t,h e petitioner, W. G. Langford:_
Question 1. If you were ever at the Lapwai mission claim, state when you were first
there, and who was with you.-Answer. I was there in .February, 18ti0. for the first
time, in company with the superintendent of Indian affairs, E. R Geary, A. J. Cain,
Indian agent , Thomas Beall, Colonel William Craig, and .Joe Craig.
Question 2. What were you all there for, and what did you do '?-Answer. We were
. there to locate the Indian agency. There was some talk with WiHiam Craig, Geary,
and Cain about buying Craig' s place; they_finally concluded to locate it on the old
mission claim, Spalding's claim, at the mouth of the Lapwai Creek.
Question 3. Do you know whether Gear.v and C~iri, at the time they located the
agency on t he mission claim, knew that was the mission claim? And, if sp, stiate what
you k now about it.
(Objected to by Mr. Brents, United States attorney, as being immaterial.)
Answer. They did know, Mr. Craig told them it was a mission claim , claimed by Mr,
Spalding.
Question 4. Were there any improvements and remains t.hereof, which Messrs. Geary
and Cain saw at the time, indicating where the mission claim was? And, if y;es, how
far along u p Lapwai Creek did they extend?
·. ·
(Objected to by United States Attorney Brents, as irrelevant, immaterial, incompetent, and secondary; and because it is a matter of conjecture with this witness as to its
being a mission claim.)
Answer. The remains of a house which Mr. and Mrs. Spalding was said to have lived
in; also, a part of what was said to be a printing-office; some apple-trees and other fruit
trees; also, a mill-race and the burrs of mill, still lying there; and about a mile and
one-half up the creek a small farm, said to have been farmed by Spalding. and the plowin·g was still visible; and some apple-trees there, too.
Question 5. Were they pointeq. out to Geary and Cain as the old mission improvements ?-A nswer. They were pointed out to them by William Craig.
Cross-examination by United States Attorney Thomas H. Brentz:
Cross-question 1. Were you ever at Lapwaf prior to the time of which you have just
spoken ?-Answer. Yes; I was on Lapwai in July, 1859; that wa.s the first time I was
ever in that country.
.
Cross-question 2•. Is all your knowledge in relation to these improvements being mission improvements based upon information ?-Answer. It is.
Second general interrogatory by the commissioner. Do you know of any other matter
relative to the claim in question? If you do, state it.-Answer. Yes ; I do.
J. L. SCHULTZ.
Su bscribed and sworn to before me this 4th day of March, 1876,
H. 0. ADAMS,
Unitecl States Commissioner·•

•
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A.-ME:'IIOTUAL OF

'J'o 11,, , '1 ,111/r and //ou.w·

,f llQJre.·rntatives

w.

G. LA 'cmonn.

in Congress assembled·

our memoriali ·t re p ,ctfully shows:
l. t. That your ml'moriali ti the vendee of the American Board of CommiR-"!ionen1 of
Fort•ig11 !is. ion , and a such is t~e owner of 640 acres of h\nd a,nd illlpronm1ents situated in Idaho Territory, on Lapwai Creek and Clearwatn R1ver.
~d. That the title of said society to s,tid premises rests on the act of Congress of August
j4 l 4 and ot' farch 2, 1 53; the former of whit-h granted the 640 :wres of land o<·wJ1i;<l al a:at date-the latter, 640 acres of land occupied prior to that d(lle-saicl grants being .~tatuto,-y perfect grants of the J ee-simple title.
:id. '£he said premi es were actually occupied as a mission station continuously from
1 :~u to the fall of 1847, and constructively occupied on August 14, 1848, and thus constituted the land describ din the acts aforesaid.
4th. That the mis. ionaries having been driven from their station and forcibly kept
off until 1860, A. J. Cain, Indian agent, under the direction of Superintendent Edw. K
Geary, with full knowledge of the occupancy and grants aforesaid and tl!e title resulting
therefrom, under color of their official character as executive officers of the United
State..-;, seized said property and appropriated it to the use of the United States, and
that said executive officers and their successors in office have, by color of their office,
continued to hold said property for the uses a 1oresaid until the present time, and now
refuse to deliver possession thereof.
5th. That said seizure and retaining possession of said property was against the will
of the owner thereof, who has continually protested against it, was without any act of
Congress to authorize the same, and without compensation for the use thereof; oi: for
the price of the property itself, and consequently against and in viol<i.tion of the Constitution and laws of the land, which provides that private property shall not be taken for
public use without just compensation.
6th. That after repeated attempts to obtain redress for said grievances by application
to said officers in possession and to the Commissioner of Indian Affairs, without avail,
the owner of said premises commenced a suit in the district court of Idaho Territory
against the executive officer in the wrongful possession, as aforesaid, to try the legality
of his title to said premises, and that the said Indian agent in possession as aforesaid,
by counsel employed and paid by the Commissioner of Indian Affairs, and the United
State , by the United States attorney of that district, appeared and defended said action;
and said defendants, by their counsel aforesaid, by demurrer raised, as to the cause of
action, all the possible objection both as to the title of plaintiff and the jurisdiction of
said court; all of which questions were decided in favor of said plaintiff and against said
defendants, and final judgment was rendered by said court to restore the possession of
said premise to plaintiff.
7th. That said judgment is still in force, no appeal having been taken in the time
allowed by law; and, notwithstanding the indisputable title of plaintiff, the opinions of
Attorneys-Genernl of the United States in favor of its validity, and the final judgment
of said court, the executive officers of the United States aforesaid refuse to deliver possession of said premises or pay for the use therefor; but, on the contrary, threaten to
resist the execution of said judgment by their own force, and the United States forces
in the vicinity.
•
8th. For the reasons afore aid, your memorialist has no resource to obtain redress except by enforcing said judgment or by being aftorded the proper and legal redress by the
legi lative or executive power of the Government.
9th. Your meruoriali t represents that his legal and constitutional rights are, payment
for the just value of the use of said premises since 1860, and a restoration of the prem- .
ises to him.
10th. That the just value of the use of said premises since 1860 is $5,000 per annum,
or $55,000; that the value of the premises themselves is $65,000.
11th. To avoid further conflict, delay, and trouble, your memorialist signifies bis willingnes. · to accept forty thousand dollars in full for the use of said premises and the premises themselves; provided the same is paid without further litigntion or delay.
12th. If the Government does not desire to purchase said premises, your memorialist
d ·ires that the premises be immediately delivered to him and the payment of the rent
aforesaid be paid him.
rnth. If the Government desire to purchase said premises, but are not satisfied with
evidence.· of n1lue, tben I pray that Congress pass an act providing that the value of the
past occupation of the premises, aud also the falue of the prerfiises, may be paid, and
that tbe C'Onrts of' the United States in and for the said Territory of Idaho be given jnrisdiction to d termine, by a jury duly empanneled, the said values, and enter a judgment
therefor iu favor of plaintiff, and make provision for the imiuediafo payment of said value
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some sufficient :-;peeitll fund, out of which such judgment shall be paid; and for the
relief above set forth, your memorialist, as a citizen of the United States, claiming his·
inalienalJle right to his property ns such, until deprived thereof by due process of Jaw,
in not only his own beh~~lf, but as an example and precedent by which alone all citizens
may be deemed to have rights protected against arbitrary power, prays that the fegislatiYe and executive officers of this Government may afford him his lawful and constitutional rights as above set fort,h.
14th. For those .vho wish to investigate the proof of every proposition of law and of
fact constituting the rights above claimed, I annex the follo-wing notes, which contain
full proof or reference to proof thereof.
'
W. G. LANGFORD •
~'11

...
REFERENCE TO NOTES AND PROOF.IN NOTES ANNEXED .
.NOTE

1.

1st. Contains the proof of the continuous occupancy o.f the premises as a mission sta. tion fro~ 1837 to December, 1847, certified to be true by the Secretary of the 'l.nterior,
Commissioner of Indian Affairs, and the superintendent of Indian affairs for Oregon, and
testified to by a thousand witnesses.
2d. Proof certified and testified to in the same: manner, that the missionaries were
driven off and kept off forcibly by Indianhostilities and United States officers from 1847
until the present time, and thus prevented from returning according to their wishes and
attempts.
,_NOTE 2.
Contains the opinions of two different Attorneys-General on the legal effect of the acts
under which we claim title, holding·
1st. That the acts themselves convey the absoliite, unconditional fee-simple title from the
United States to the societies.
·
,
2d. That after the passage of the acts the President of the United States has not power
to reserve this land for any use whatever.
3d. That no executive officer has authority 'to make any decision as to the validity of
this title, and if they do. so it is not binding.
'
4th. That the grantee under these acts may maintain an action of ejectment in State
courts to enforce possession against any one who holds adversely.
5th. That Congress itself bas not _power to impair these grants, except by the exercise ,
of its right of eminent domain.
NOTE 3.
1st. Contains a reference to the laws 1.rnd treaties granting lands in Oregon.
2d. That they all grant land to which tlie Indian title was not extinguished.
3d. Judicial decisions of U. S. Supreme Court and Court of Claims holding these
grants vnlid, and giving reasons therefor.
NOTE 4.

Contains tl:ie exact words of approved elementary writers and of the supreme courts of
several States and of the United States, showing·
·
1st. If any officer of the United States under color of his office attempts to take private property for public use without due process oflaw, he is a trespasser and personally
liable in all respectc, as if he were not an officer.
2d. That the only due process of law is for Congress to pass a law to appropriate the
property to public use by providing payment for its value.
NOTE

5.

Contains the language of the Supreme Court of the United States, and of several States,
in cases precisely like the present, wherein said courts h,ad decided that the owner of
the land in such cases may maintain ejectmeut and dispossess any officer who may /unlawfully hold possession of his land.
NOTE

6.

1st. Contains the demurrer to the complaint and the agreement of record made by the
United States district attorney of Idaho Territor.v, showing that the judgment was not
by default but upon the failure to answer, denying the f~cts set up in complaint. -

..
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2d. That no answer could have been made without pe1;jury, and therefore the failure
to answer does not prejudice the United States.
NOTE 7.

Contains a review of the report of Commissioner of Indian Affairs and report of the
Senate committee made on the bill for my relief.
NOTE 1.

['£his note contains only the exact words of the document.]

[Senate Ex. Doc. No. 37, 41st Congress, 0d session.]
Letter frO'Yli the Secretary of the Inte1·ior, communicating, 'in compliance 'With a 1·esolution of
the Senate of the 2d instant, information in relation to the early labm·s of the Ame1·ican
Board of Commissioners for Foreign llfission.s in Oregon, commencing in 1836.
F.ll:AUARY

9, 1871.-Referred to the Committee on Indian°Affairs and ordered to be printed.
DEP ARTlVIENT OF THE INTERIOR,

Washington, D. C., February 8, 1871.
SIR: In answer to a resolution of the Senate of the 2d instant, directing the Secretary
of the Interior to furnish any information in the possession of his Departmen_t pertaining
to the '' early labors of the missionaries of the American Board of Commissioners for
Foreign Missions in Oregon, commencing in 1836," I have the honor to transmit herewith a copy of the report of the·Commissioner of Indian Affairs, dated the 6th _instant,
together with the documents therein referred to, which eontain all the information in
possession of this Department in relation to the subject.
Very respectfully, your obedient servant,
C. DELANO,
Secretary.
Hon. SCHUYLER COLFAX, .
President of the Senate.

DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,

Washin,qton, D. C., February 6, 1871.
Srn: I have the honor to acknowledge th~ receipt, by reference from your Department,
of • enate resolution dated the 2d instant, calling for information in regard to the early
labors or missionaries of the American Board of Commissioners for Poreign Missions in
Oregon, and respectfully, in answer to your direction for a report in the matter, to say
that the d ired information will no doubt be found in the documents furni::;hed by Dr.
• 11. H. Spalding to A. B. Meacham, superintendent of Indian affairs, submitted by the
latter to you on the 28th ultimo, and which were, with bis letter, by your direction
referred to this office on the 3d instant.
I herewith transmit these papers as being all that are on :file in this office :elating to
the subje ·ii.
Very r ·pectfully, your obedient servant,

E. S. P ARKER1

Commissioner.

Hon. C. DELANO,
Secretaru of tlte Interior.

WASHINGTON, Jctnuary 28, 1871.
Srn: I am respectfully requested by the Rev . H. H. Spalding; t1e oldest Jiving Prot~tant missio_n ary in Oregon, to place on :file in your Department the accompanying ·
documents giving a history of the early missionary work and labors of Dr. Marcus
Whitman, himself', and others; the progress and civilization of the Indians under their
charge, without aid from the G:overnment; also, a history of the massacre of Dr. Whitman and others; also. re<=olutions of Christian associations
answer to Executive Document No. :l , House 'of Representatives, and a variety of historical informatioQ. which it
would seem proper t-0 have on file or placed in some more permanent form for future
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history, that our people upon the Pacific as well as the Atlantic coast may be reminded
of the self-sacrificing dispositions of these early missionaries, as well as the patriotic
devotion to our country, which, in so great a measure, led to the acquisition of that vast
tei'Htory upon the Pacific coast. All of which is respectfully submitted.
A. B. MEACHAM,
Superintendent Indian Affairs, Oregon.
Hon. COLUMBUS DELANO,
Secretary of the Interior.

ALBANY, OREGON, October 22: 1868.
To !ti& e;ucellency Goveriior Bcil!ard, of the Territor.lJ -o.f Idaho, ex-o.tfic-io superintendent of
Indian cr{!'airs:
_,
The undersigned, a committee appointed by the presbytery of Oregon (Old Rchool),
to devise measures for the renewal of the work of Christian nussions among tbe nation
of the Nez Perces Indians, and t,o promote the remstatement of our respected ministerial
brother, the Rev. H. H. Spalding, in that field of his early and successful labors, would
respectfully and earnestly request your excellen·cy to appoint, Mr. Spalding superintendent of instruction, under the treaty of 1856, and would respectfully submit the following considerations therefor:
1st. Our Ion~ personal acquaintance with Mr. Spalding, and knowledge of his early
successful labors in that field, impel us to regaTd him as eminently qualifieq. for the
position.
2d. His familiar acquaintance with the native language, reauced hy him to a written
state, several bchool-books being prepared and portions of Scripture translated by him,
and printed on the firat press on this coast,. the only instance of the kind, it is believed,
among the Indian tribes on these Pacific shores. · These books are held at this time above
all price by the Nez Perces.
3d. His great, perhaps unparalleled success as a missionary in christianizing and introducing the usages of civilization among that people during the eleven years spent among
them, and until tlriven away in the year 1847, as attested by the superior intelligence,
enterprise, and good order still characterizing and distinguishing them from . the surrounding tribes. To this hundreds of our citizens, civil and military'Officers, miners,
travelers, and others of most reliable character, bear a uniform testimony. Among tbese
we would name Commodore Wilk'es, an eye-witness in 1841, Rev. Gustavus Hines, jn
1843, Geueral Joel Palmer, in 1846, Colonel Steptoe, Agent Anderson, and Governor
Daniels. The country, on the anival of Mr. Spalding, in 1836, was emph~tically a
wilderness; uncultivated; not a ·hoe, plow, or hoof of cattle; the savages starving on
their meager supply of roots and fishes; ignorant of letters, of agriculture~ of the Sabbath, and of human sal\'ation.
4th. That this scene should so soon be changed, the "desert to bud and blossom," the
fields to wave with grain, 15,000 to 20,0l.0 bns!iels of grain harvested yearly by the
Indians, orchards and gardens planted, cattle roving in bands, schools established, in
which from 100 to 500 souls were in daily attendance, women spinning, over lOQ professors adorn ing the Christian faith, a church organized and fa,mily altars er,ected, speaks
volumes for the fidelity aud efficiency of Mr. Spalding and his estimable wifo.
5th. The strong alliance and unwavering friendship of the Nez .Perces to the Americans, while all the surrounding tribes have been at times hostile and repeatedly in arms
against the United States, their friendship being fairly and clearly attributable to -the
instruction and influence of Mr. Spalding, r~der him worthy of the most favorable consideration of the Government.
6th. The personal hazards, sacrifices, and perils of Mr. Spalding and wife, and Dr.
Whitman and wife (the first white woman to hazarq the Rocky Mountains and the
route across the continent), in opening the great emigrant route in 1836, thus securing
the settling of this coast by Americans, their constant aid and friendship to the way-·
worn emigraut, their watchful and untiring labors in defeating the intrigues of English
diplomacy, and securing this vast Pacific West to our country, should secure to them a
gratitude and esteem not to be forgotten.
7th. The oft-expressed and strong desire oft.he Nez Perces for Mr. Spalding's return,
_aud his constant and full reciprocation of that desire to live among them awl devote his
life to their spiritual good aud social elevation, is all a consideration not to be lightly
regarded.
~th. No other man liYes capable of translating the Scriptures into their language, and
of preaching to them the Gospel so intelligently as Mr. Spalding.
.
9th. 'fhe honor of the United Statf's is involved in the faithfnl execution of the treaty
of 1856 ior the purchase oft.bat country, which could not have beeh successfully nego-
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tiated without the liberal provisions for schools and teathers which it contains: the disregard of which hitherto subjects our Government to the charge of bad faith and a failure to 'appreciate the fidelity of a people whose integrity and friendship have often saved
our frontiers from the blood and desolation of savage war, and the national Treasury
the expense of millions of dollars in military expenditures.
Agent Anderson, for several years in l!harge of the Nez Perces, does not, in our judgment, exaggerate in saying that the "friendly relations always maintained by the Nez
Perces with the Americans is in a great measure to be attributed to the influence and
teachrngs of Mr. Spalding," and that, in his opinion, " Mr. S., by his own personal
labors, has accomplished more good to this tribe than all the money expended by the
Government has been able to effect." All of which is respectfnlly snb1mtted.
With high personal esteem we are, sir,
Your obedient servants,
EDWARD R. GEARY,
Former Superintendent of iliat Territory.
WM. J. MONTEITH,

D. B.

RICJ~,

Committee of Presbytery.
To Ms excellency Governor Ballard, of the Territ{)ry of Idaho :

The following is respectfully submitted :
We, a committee appointed in May, 1868, by the Oregon pres½vtery of the United
Presbyterian Church, to investigate the case of the Hev. H. H. Spalding, in his relations
as missionary to the Nez Perce tribe of Indians, did rep()rt to the above-named presbytery, which report was unanimously accepted by that body, and the substance of which
is embodied in the above memorial, as prepared by a committee representing the presbytery of the Old School Church in Oregon, and addressed to his excellency, Ballard,
governor of Idaho.
We, therefore, heart.Hy concur in and subscribe to the above memorial, earnestly requesting his excellency to act on it as soon as practicable.
T. S. KENDALL,
JOHN MCCOY,

Uomrnittce of Presbyter.11 of U. P. Ohitrch.

,,

,ve, ministe1;, elders, and members of the above-named 0. S. and U. P. CI:rnrches of
Oregon, and acquaintances of Rev. H. H. Spaldiug, from personal knowledge or testimony, concur in the statements made in the above memorial.
[Here follows a li~t of five or six hundred names, numbering among them some of the
very best men in the State.]
We, citizens of Oregon, and old acquaintances of Rev. H. H. Spald,ng, heartily concur in the statements contained in the above memorial.
JOHN CONNOR, llfel'chant,
L. F. GROVER, Ex-Oongresn1wn, now Gov.,
EDWARD FREELAND, Postrnaster,
GRANVILL BABAR, Judge,
A. JOHNS, Judge,
R.H. DUNCAN,
A. HOLT,
S. E. HOLT,

s.

(And perhaps a thousand others.)
"First ~riven away by the mnrdering savages of the Whitman massacre, the missionaries were afterwards taken out of the country and the country was closed against all
missionaries by tbe Government till 1858. As soon as it was thought safe, Mr. Bpalding attempted to return, but was forbidden; and when he did and opened hiR s<.:hool
among his own people, who were r~joiced to see him, and at onee filled his church and
school-room, these schools were broken up and himself forced from his old home, his
orchards, and his buildings, and his native Indian church by the United States."
But this is not all.
another official document we find the Thirty-seventh Congress daclaring that, the Lapwai mission was "voluntarily abandoned" by the missionarie in December, 1847, which, a the world knows, is false and absurd. First driven
away hy the murdering savages of the Whitman massacre, the missionaries were afterward taken out of the country, and the country was closed against a11 missionaries by
the Government until 1858.
And finally: "1t is well known and prov:ed that so soon as it was thought safe Mr.
Spaldiug attempted to return, hut wa forbidden; and when he did, and opened his
school among his old people, who were rejoiced to see him, and at, Q:P,()~ fi\l~d, \\P church
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and school-room, as testified by Agent Anderson, these schools were broken up and
himself forced from his old home, his orchard and buildings, bis people and native (Indian) church," by the United States Government; nor has he since been pel'mitted to
return.
Such, in its main features, has been and still is the attitude of the General Government toward the survivors of the Oregon mission. Such is almost the only recognition
yet made by this nation of the invaluable services rendered by those martyred patriots
and their associates.
'l'hese facts are corroborated in the same docti'ment, while there is no contrary evidence, by the following names, and reported as historical facts:
H. H. Spalding, Rev. W. I-I. Rowland, Hon. R.H. Crawford, Hon. R. B. Cochran, Hon.
'l'. R. Cornelius, Rev• •T. S. Griffin, Dudley Allen, M. D., James I-I. Hotchkin, esq., E. R.
Geary, D. D., Hon. I. R. Moores, Rev. J.M. Harris, Rev. G. S. Kendall, J.C. H . .A.verill,
Gustavus Hines, D. D., James Blackesly, Rev. W.R. Bishop, G. H. Atkinson,.D. D., Rev.
Luther White, John Wilson.
NOTE

2.

Opinion of J. S. Black, Attorney-General of the United States, to Jolin B. Floyd, Secretary
of War, of May 24, 1859 (9th vol., ()pin., 339-40).

I have considered your letter of the 17th, concerning the title of the St. James Mission to certain lands and buildings at Vancouver, in Washington Territory, wkich are
embraced within the limits of the ndlitar;IJ reserve, as declared December, 1853. From the statement of facts which you have submitted, it appears t.hat the mission statio_n at
Vancouver was established in 1838. It was continued as a station to this date and was
, occupied as such on the 14th of August, 1848. On that day an act of Congress was approved, establishing the Territorial government of Oregon, and "that the title to the
land,not exceeding six hundred and forty acres, now occupied as mission station among
the Indian tribes of said Territory, together with the improvements thereon, be confirmed and established in the several religious societies to which they respectively belong." {9th U.S. Stat. at Large, 328.) The act of March 2d, organizing the Territory
of Washington, contains a similar provision. ,
I am of the opinion that the title of the St. James Mission to the land occupied by it
at the date of eith~r of said act$ was established rrnd conformed. The subsequent declaration of a military reserve embracing the building and enclosed ground could not
DIVEST its rights which had thus been perfected.
Opinion of Edward Bates, .Attomey-General of the United States, to the Sec1·etal'y of the Interior, dated May 8, 1864.

The law speaks for itself, and all the claimant has to prove to establish'a perfect title
to the land, available against ANY adverse claimant, is, that upon the 14th of August,
1848, they did occt1py the land as a missionary station. -x- ''" ·* The claim of the
religious society is pitrely judicial, not proper to be determined by any executive o.(fice1· of the
Government. Nay, no executive. officer can determine it dPjinitety, for, whatever you or I ma.y
declare upon the su~ject, the fosinq party is riot bownd to submit to ourjud,qinent. If he thinks
himself vested with the legal title b.'IJ force of the act of Congre8s, he will lwin_q his action
against any one found in adverse possession, and the court which tries such a case will, of
course, be bound by the statute law and proven facts, and not by the opinion of an executive officer. Permit me to remark that a grant of public land by statute is the highest and strongest form of title known to our law. It is stronger than a patent, for a
patent may be annulled by the judiciary upon a proper case shown, while Congress can
not repeal a statutory grant,.
I think the claimants ought to be left to assert their title.in a courtoflaw without embarrassing their case by the interference of executive officers.
This is the familiar practice in other States under similar gmnts 1 and several of such
cases have been re-examined and sustained by the Supreme Court.
NOTE 3.

That it has been the established policy of both the United States and Great Britain
to grnnL every settler of public land in Ore~on his possessions or 640 acres of laud, and
this policy embraced religious societies and British corporations; that these grants were
iu couia;ideration of mere oecnpancy by such societies and corporations, and in considi S. Ex. 2-tlS

~
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eration of four years' occupancy, either past or future, by private citlzens, and this
poiicy continued until December, 1853. Under thislst. Provisional government of Oregon of 1843- ' 44-·' 43 (Orngon St.) provides all these
shall have 640 acres of land.
~d. Treaty of1United States and Great Britain of June ·15, 1846, A.rt. III, protects
possessions of the Hudson Bay Company; A.rt. IV protects possessions of Puget Sound
Company; and the United States have purchased said possessory rights at a cost of
$650,000.
3d. Congress, August 14, 1848, made a perfect grant in prresenti of fee to 640 acres at
th.a t time occupied as mission stations,. in the following words: '' Provided also that the
title to the land, not exceeding 640 acres, now occupied as mission station among the
Indian tribes of said Territory, together with the improvements thereon, be confirmed
and established in the several religious societies to which they respectively belong."
4th. September 27, 1850, Congress granted 640 or 320 acres of land to all private citi. zens who had or should prior to December, 1853, occupy land for four-years.
5th. March 2, 1853, Congress granted 640 acres of land to all mission stations which
were then occupied or had been occupied prior to August 14th, 1848, in the words following:
'' Provided that the title to the land, not exce·e ding 640 acrE!s, now occupied as mis- sion station among the Indian tribes of said Territory, or that may have been so occu- ·
pied as missionary stations prior to the passage of the act establishing the Territorial
government of Oregon, together with the improvements thereon, be, and hereby is, confirmed in the several religious societies to which they respectively belong."
·
6th. During ::ill of this time the Indian title remained unextinguished, being first extinguished in 1854.
The Supreme Court of the United States, in the case of Stork vs. Starr, 6th Wall.,
415, in a caRe involving the rights to land in Oregon, uses the following language:
"It is well known that at the time of the organization of Oregon Territory an anomalous state of things existed there. The country was extensively settled, and the people
were living under an independent government established by themselves. ·'fhey were
a community in the full sense of the word, engaged in a~riculture, trade, commerce,
and mechanic arts; had built towns, opened and improved farms, established highways,
passed revenue Jaws and collected taxes, made war and concluded peace. As a necessity of their condition and corner-stone of their government and social fabric, they had
established a land law, regulating the possession and occupation of the soil among themselves. That all thi_s was well known to Congress at the time·of the passage of the act
of 1848 would be highly probable from its historic importance, and is certain to have
been so from the language of the act itself. The leading feature of the land law of the
p.pvisional government was that which provided that every male inhabitant of the
country, over a certain age, should hold and J?Ossess 640 acres of land. The uses to
which the land might be put to was immaterial. In the disposition of the public land
this state of things called for peculiar legislation, different in toto from that required in
an unsettled country. * * * The law was a system complete within itself; and
admirably adapted to the condition of the people of the country, as it secured them a
practical recognition and confirmation of the land law of the provisional government."
The Court of Claims, in the case of Johnson vs. The United States, in a case wherein
a military officer had forcibly taken and kept possession of a claim of land of the plaint- ,
i[f, held by him in Oregon under the donation law of Sept. 27 (1eferred to in Note 3),
uses the fo1lowing language:
"This court bas again and again held to the principle of the common law, that the
Government can not be sued in actions sounding in tort, nor made liable for the tortuo~s actions of its officers. If a military officerleft the path of h,is official duty to vex and
oppress the claimant, he thereby became liable to the claimant, and might have been
.sued like all ministerial officers. But the court has also held the principle of the common law, that the Republic can do no wrong, and the provision of the Constitution, 'nor
shall private property be taken for public use without just compensation,' and by virtue
of tl1ese it always has been held that a party might recover upon the principle of implied contract, as though the property had been acquired under the agreement of purcha ·e, leaving the pri_ce undetermined. * -:.- ·* We think that there is nothing to
show that it was the intent of the Government to take the fee or to establish anything
beyond the temporary use. We therefore think that the meas\}re of damages must be
limited to the valueofthetemporaryoccupancy, * -x- regard heingpaid to the motive
of the occupancy, and to the fact that the Government had the option of discontinuing
the implied tenancy on any day or of retaining it indefinitely; -K- -K- aud this is a fair
market value of the annual rent." (2 Claims Report, 415-16. )
The plaintift's title to this land was vested before the Indian title was ext inguished.
It ba:l heen taken l>y General Wright when deserted and amid Indian hostilities; it had
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been retained by the Government seven years, and the Secretary of War had signified
his intention to reserve it as a reservation; yet the court held that, the title bad not been
divested, and that the Government shonlcl pay $6,500 per anuum for rent, and the Government1 after paying rent at this rate for a number of years, bas finaily surrendered up
the premises to the owner.
NOTE 4.
"When, then, law is in the nature of a oontract, when absolute rights are vested under
that contract, a repeal of the law can not divest those rights, and the act annulling them,
if legitimate, is rendered so by a power applicable to the case of every individual of the
community. It may well be doubted whether the nature of society and of government
ltoes not prescribe some limit to the legislative power; and if any be prescribed, where
are they to be found, if the property of an individual, fairly -and lronestly acquired, may
be seized without compensation?"
"To the legislature all legislative power is granted; hut the question whether the act
of transferring the property of an individual to the public be in the nature of the legislative power may well be doubted.'' •
'
· This is the language 6f Chief-Justice Marshall in the case of Fletcher vs. Peck, 6 Cmnch,
87, and in regard to a case like this one.
In reference to taking priva,te property for public use without compensation, Patter~
son, justice, uses the following language:
"The English history does not furnish an instance of the kind; the Parliament, with
all its boasted omnipotence, never committed such an outrage on private property. ~uch
an act would be a 'monster in legislation and rshock all mllnkind. It is inconsistent with
reason, justice, and moral rectitude; it is incompatible with the comfort, peace, and happiness of tnankind; it is contrary to the principles of social alliance in every free government; and, lastly, it is contrary both to the letter and spirit of the Constitution. 11
(Smith's Com. C. C., 270.)
'
Same jud?:e on same subject:
''Omnipotence in legislation is despotism. According to this doctrine we,have noth-'
ing we can call our own or are sµre -of for a moment. We are all tenauts at will, and
hold our property at the mere pleasure of the legislature. Wretched situation! precarious tenant! And yet we boast of property and its security; of laws, of COIJ.rts, of constitutions, and call ourselves free!" (Id., 272.)
· _
"Independent of the Constitution of tlie United States or the restrictions in constitutions of States, the legislature has no power to divest vested right, except to take property for public use by paying its value." (Chief-Justice Buchanan, University of Maryland vs. Williams, Id., 272.)
Such acts are void. (Id., 273.)
. .
"There can be no Joubt that a compensation should be provided for in the 1,ame act
which authorizes the appropriation of the property, or in a contemporaneous act. If,
however, this be omitted, and the property be taken, the law unquestionably gives a
remedy adequate to the dae:iages sustained." (11th Pet., 570.)
This is the exact language of the authority referred to:
"Whenever an act authorizes the taking of private property for public use the compensation therelor must be settled by stipulation between tlie legislature and the proprietor, by commissioners mutualiy elected by the parties, or by the intervention of a
jury." (Smith's Corns. Con. Con., 467, s. 313; Vanhorn's Lessees 'VS. Dorance, 2 Dallas,
313; Armstrong vs. Jackson; 1 Blackl. R., 374.)
"The j1istcon~pensatiun the Constitution demands shall be given to the owner, itseems
. to us, iR provided for when the party has a full equivalent for the property taken; that
equivalent must, and in justice ought to, be ascertained by estimating the actual damage the party sustains by the loss of the property taken. The damages is the value of
the property." (Smith's Com. Con., 469, 476, sec. 317.)
.
''An act creating a board appointed by the legislature without the participation of the
private owner, to determine the compensation, was held unconstitutional and void."
(Smith's Com. Con. Con., page 467, sec. 313.)
The legislature has not the right to determine the amount or kind of compensation,
,but the actual damages must be paid. It becomes a debt. (Id., 471.)
·
.
Th~ compensation ~.us_t be the actual value of the property taken, to be determined
by a Jury or by comm1ss10ners selected by the parties; any other course would render
this Government as arbitrary as an Asiatic prince. (Id., 472.:
"Until just iildemnit,y is afforded to the party the power of taking the property can
not be lawfulJy exercised." "Any attempt to take the property without such indem11ity would be restrain<'d hy injunction." "Such an appropriation would Le unconstitutional and void." (id., 473; 2 Job11's Ch. R. 1 172; 7 Mass. R. 1 393i 12th Jcl. 1 466j
18th Peck 1 5Gl.)

148

LANGFORD LAND CLAIM.

'' It was not the intention of the framers of the Constitution to authorize the prop~
erty of a citizen to be taken and actually appropriated to the use of the public, aNi compel him to trust to the future justice of the legislature to provide him a compensation
therefor." "The compensation must be either ascertained and paid to him before his
property was thus taken and appropriated, or an appropriate remedy must he provided
and an adequate fund whereby and out of which he might obtain compensation tltrouglt the
medium of co'11,rts of j1istice, if those whose duty it was to make compensation shoulrl refuse
todoit." (Smith's Com. Con. Con., 475, sec. :~23; 18th Wend., 17; Id., 9. :i
A criminal as well as civil action will lie against officer resisting the execution of the
writ of possession. (Bishop's Com. Law, s. 918,919; 2 W. C. C. , :335, 169; ~ Com. C.
C., 639, 153; Pumph. R., 193-4; S. C. Bright, 27, 28.)
The language of Chief-Justice Story on this point is :
.
"The same rule applies to cases where the subordinateoffieers of the Government are
guilty of direct misfeasance or positive wrongs to third persons in their di~charge of their
official functions, for in such cases they incur the same personal respon8i/Jilii.lJ and to the
same extent as private agents. This is founded upon a very plain principl<· of common
sense and common justice, and that is, that no person shall shelter him::;elf from per•
sonal liability who does a wrong under color of, but without, authority," (Story,
Agency, 3326.)
NOTE 5.

Supreme Court, California.-July term, 1872.
POL!OCK

· MANSFIELD.

}

No. ~6lo.

Ejectment.-United States officer in possession-Propm:party defendant.

An officer held land for the United States, under order of the Secretary of War aud the
President of the United States. Being sued for the possession of the land, on plaintitI's counsel stai:,ing bow the officer held it, the court ordered a non-suit to b~ entered
against the plaintiff, and the latter appealed.
Held: The occupancy of the servant, who claims nothing in bis own right, is the occupancy of the employer, and a mere servant or employe is exempt from the action of
ejectment, unless the employer is not amenable to the action, when the servant becomes
of necessity the proper party defendant.
W.
Opinion by WalJace, C. J., Rhodes, Belcher, Niles, JJ. , concurring.
This .is an action hrou~ht to recover the possession of a tract of Jand in the city and
county of San Francisco, called Yerba Buepa or Goat Island. To th~ complaint, which
is in the usual form and not verified, the defondant pleaded the general issue. He also
set up as a defense that the premises sued for are "the soil and freehold of the United
States of America, and by the said United States of America owned in fee-simple and
possessed thereof through themselves and their agents, and that the said de fondant, S. M.
Mansfield, is, and during all times in i,aid amended complaint mentiuned was, in the
possession of the said premises, and holding the same as the duly authorized agent under
the authority and laws of the said United States of America, and not otherwbe," and
pleaded the further defense that neither the plaintiff, his ancesLor, predecessor, or grantor
was seized or possessed of the premises any time within five years next before the commencement of the action.
In his opening to the jury at, the trial of the action, the counsel for the plain tiff stated
that Colonel Mansfield, the defendant, was iu the occupation of the demanded premises
as an officer of the armies of the United States, occupying Goat Island for the purpose of
a militai;y camp or fortification under the direction of the Secretary of War and the
President of the United States. The court below thereupon directed that a non-suit be
entered against the plaintiff upon the ground that '' Colonel Mansfield bolds under
United States authority." From the judgment of non-suit thus rendered the plaintiff
prosecutes this appeal.
The principal question to be determined concerns the nature of the oceupancy of the
deiendant--wbether or not be appears to be an occupant within the sense of the rule
authorizing and requiring actions.for the recovery of lands to he brought against persons
who withhold the·possession from the plaintiff.
L In general, the action of ejectment in the c·onrts of this State can he maintained
only against the party iu po session of the premises, that is, against the person who
withholds thepos ·essiou from the plaintiff. Sueb person may not indeed be in the actual
personal o •tupancy- he may reside theteon, and may 11ot have even per ·onally entered
thereuvon, and yet he may he in vosses:;ion throngh the agency or ll.lere servants and
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employes acting under hi.s direction and control, and as such person in possession lie
. may be properly made a defendant in an action to recover the possession.
2. In general, too, a mere servant or employ6 claiming for himself no interest in the
premises nor any right to their possession, but acting under the control of anotbet, and
only in that manner occupying and being personally 1Jpon the premise!?, can not be.sued
in an action of ejectment brought to recover them, for such facts and circumstances only
go to show that the employer, and not the servant or employe, is the party in po~session,
and, of course, answ_erahle in ·that action. '' It will b.e readily seen that a mere servant
or employe may, in one sense, have the occupaition of the premises of which he bas no
control, anii in which he claims no right, but his occupation is the occupation of his
employer within the meaning of that tel'm as employed when treating of the action of
ejectment." (Hawkins vs. Richert, 28th Cal., 534.;
,
3. But the rule which thus exempts the mere servant or employe of another,from an
action presupposes that the employer may be sued, and tpat the wrongs_of which the
plaintiff complains may be r€dressed by resort to ·a u action against the employer, as
being the real party committing the ouster. In a case, therefore, where the empJoyer is
for any reason not amenable to an action, the rule referred to ha~no application, and the
employe or servant becomes, ex nece81;itate, the proper party defendant, since he is the
only party who can be sn~jected to snit at all. Were this otherwise, it would result
that open and admitted violation of private rights would find no redress in the courts of
the country. The Government of the United States, as such, can not be used as a party
defendant in the courts of the State; and, unless its servants and employ~s may be
properly held responsible for the law less invasion of private prop'e rty committed by them
under the direction or command of the Government,,the citizen is left wholly·witbout
the protection which is the first ~im and purpose of municipal law to afford. In Meigs
et al. vs. McClung's lessee (9 Cranch R., 11), which was an action of ejectment, the defondants in error bad, by the judgment of the court below, recovered the premises from
Meigs and others, -who occupied them as officers an~ under the authority of the United
States ; who had soldiers there in garrison, and had expended some thirty thousand dollars in the erection of military works. The judgment was affirmed by the Supreme
Court of the United States, the court, per Marshall, C. J., saying: "The land is certainly the property of the plaintiff below, and tbe United States can not have intended
to deprive him ofit. by violence and without compensation.:' In Jackson ex dem. McConnell vs. Wilcox (1 Scammon R, 344), which was an action of ~jectment for the recovery of premises upon which Fort Dearborn was situated, it appeared that the defendant, as an officer of the Army, with soldiers under his command, occupied the premises
sought to be recovered as a military officer of the Federal Government; occupying in that
character, the supreme court of Illinois said: '' The defense is ·not tolerated for a moment;
such an act was clearly military usurpation and illegal, and indefensible. We are not
prepared yet to admit the maxim inter arma leges silent.''
The judgment which the plaintiff in that case had recovered was subsequently reversed upon error by the Supreme Court of the United StatesJ bnt though upQ_n the
1·ecord and in the opinion delivered in the Supreme Court it appearetl the premises embraced in '' the military post called Fort Dearborn,'' of which post, at tthe ti.me of bringing the suit, ·wncox was in possession as the commanding officer of the United States,
as made to appear in that action, was superior to the title relierl upon by McConnell, the
lessor of the plaintiff, Jackson. Indeed, it will be found that in delivering ·the opinion
of the court in that case, Mr. Justice Barbour, in adverting to the nature and circum- '
stances of the controversy, uses this language: "Wilcox, the defendant in the original
suit, did not claim or pretend to set up any right or title in himself. J re held posses~ion
as an officer of the United States an\l for them and under their orders. This bei-ng the
state of t,he case, the question which we -are now examining is really this: Whether a
person holding a register's certificate without a patent can ·recover the land as against
the United States." -x- * * "This, then, being the case, ..and this snit having been
in effect against the _U nited States, to hold that the party could recover as against
them would be to hold that a party having an inchoate and imperfect title could recover
against the one in whom resided the perfect title," &c. In the opinion delivered in
that case, though frequent allusion is made to the character in which the defendant
occupied the premises, there is found no intimation that the character of his occupation,
or the character of his possessi«;m, afforded him any immunity against the action which
McConnell brought, or precluded an adjudication of the merits of the title upon which
he relied for n~covery. See also Dreux 'VS. Kennedy (12 Rob., La. R,. 502), in which
the question is considered at length and with great ability and research, and Osborn vs.
'The Bank of the United States (19 Wheat., 738), in which the same principle is applied
hy Marshall, C. J., upon a bill brought by the bank against Osborn as auditor ot the
State of Ohio, in the circuit court of the United States, where the State itself could not
be made a party defendant.
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The principal case relied.upon in opposition to tbese views, fo fact the only one brought
to our attention in which it is held that an action agaim,t an Army officer in occupanC'y
of premises can not be maintained, is that of People 1Js. Ambrecht (11 Abbot, Pr. R.,
9.'.7). That was an action of ejectroent brought by the State of New York ag-1.inst Ambrecht ( who was an ordnance sergeant of the Army of the United States) for the recov- ,
ery of a strip of land lying adjacent to Fort Ontario. In the opinion in that case the
general rule already adverted to, that a mere servant of another has no such possession
as will subject him to the action, is applied, and the qualification of the rule itself
seems not to have been noticed.
It is there held, too, that as the United States can not be directly sued, so they can
not be indirectly sued in the person of their agents or officers by the owner of the estate
for its recovery, th_e converse of which had already been established, as we think, by the
cases of Meigs vs. McClung's lessee, and Wilcox vs. Jackson (supra), to which may be
added the recent case of Grisar vs. _M cDowell (6 Wallace, S. C. U. S., 363), w:hen the
defendant McDowell was in the oecupation as an officer of the Army of the United
States, commanding the military department of California, and as such an officer entered
upon the possession of the premises previous to the commencement of this action, and
has ever since held them, under the order of the Secretary of War, as part of the public
property of the United States reserved for military purposes, "and in which judii;ment
in favor of the defendant was rendered only upon the merits of the case and upon the ascer.tained superiority of the title of the United States (under the reservation made by
President Fillmore and the decree of the circuit court of May, 1865) over that of the
city of San Francisco, under whom the plaintiff claimed to recover in the action."
Judgment reversed and cause remanded for a new trial July 11.
NOTE

6.

The complaint set forth the act of August 14, 1848, and that of March 2, 1853, and
the fact of occupancy from 1836 to December, 1847, by the plaintiff.
To this complaint the following demurrer was interposed and overruled by the court:
I

In the district court of the first judicial dtstrict, Nez Perce Co., ~daho Territory.
THE AMERICAN BOARD . OF COMMISSIONERS

for Foreign Missions, plaintiff,
vs.

l

JDemurrer.

JAMES O'NEILL, DEFENDANT.

.

James O'Neill, defendant in the above-named action, demurs to tbe complaint of the
plaintiff therein, because it appears upon the face thereof-First. That this court has no jurisdiction of the su~ject-matter of said complaint-it
appearing by the complaint that the land alluded to therein is situated without the
;jurisdiction of said court. in accordance with the second proviso of the first section of.
the organic act for Idaho Territory.
Second. That the _c omplaint is upon its face thereof ambiguous in giving the metes
and bounds, and unintelligible and uncertain in its further descriptions of the land or
premises in controversy, leaving defendant in doubt as to the precise localities.
S. S. SLATER,
Atto.rney for Defendant.
I hereby certi(y that the foregoin!Z is a true and correct copy of the original as it appears of record in my office.
.
In witness whereof I have hereunto set my hand and affixed my official seal this 2d
day of December, A. D. 1871.
H. SQUIER,
Clerk First District Coui·l, I. T.
Two questions arose on the first part of this demurrer:
1st. Did the said occupancy and acts of Congress vest a perfect title in the plaintiff?
2d. lf yes, did the subsequent treaty with the Nez Perces Indians, including this
land within the boundaries of the Indian reservation, divest that title and make this
particular land a part of said reservation ?
The second proviso of the organic act of Idaho Territory excludes all Indian reservations from the juri diction of territorial courts.
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The court held tkit this particular laud was no part of the Indian reservation, for
thislst. That the acts aforesaid granted t:he fee simple title to plaintiiJ'.
2d. That a su bsequent treaty with fndiaus so far as it attempted to reserve priva,te
property for the use of the Indians or for the use of the Government was void, beca,use
if it were for the u~e of the Indians, ttie use was a private one, and the Government
could not, either with or without. compensation, take private property from one person
and give the same to other private persons for private use; on ' the other hand, if the
reservation was for the use of the United States, then it was void, for that no provi!'lion
was made for compensation.
The court, therefore, overruled the demurrer, and gave leave and time for defendant
to answer.
The case having been continued, the United States district attorney appeared for the
United States, and made the following agreement of record:
In the district court of the first judicial district, holding its terms at Nez Perce County,
Territory of Idaho.
THE AMERICAN BOARD OF COMMISSIONERS

l

~

for Foreign Missions, plaintiff,
vs.

I
j

JAMES O'NEILL, DEFENDANT.

The above-named plaintiff, by W. G. Langford, its attorney, of the first part, and the
United States, by A. Hoggan, United States district attorney for the Territory of Idaho,
on the second part, mutually agree that the above-entitled case be continued until the
spring term of the above-entitled court for 1889.
. W. G. LANGFORD,
Attorney for Plaintiff.
A. HUGGAN,
United States District Attorney, Idaho Territory.
JULY 29, 1868.
No answer having been filed, and proper substitution of pa.rties having been made on
the 9th day of October, 1869, on motion of plaintiff a judgment for restoration of the
premises was entered in th,1 usual form.
The Commissioner of Indian Affairs employed., instructed, and paid for and in behalf
of the United States the counsel who appeared for the defense.
Neither the Interior Department nor their counsel have appealed from thLq judgment,
and the time for appeal has expired.
They threaten to forcibly resist the execution, and unless justice is done me in some
other way, nothing is left me but to enforce it, and with all the force necessary to that
end; and also to sue each Indian agent in detail for use and occupation, and let them
apply for indemnity. This course and conflkt would be of great damage to me as well
as the Government and one which I would very much deplore, and my strong desire to
avoid it induces me to apply for this rnlief.
NOTE

7.

Answer to objections made to the bill.
Objections of Commissioner of Indian Affairs, as per report, is:
1st. Doubt of title.
My first answer is the plain reading of the laws, which is as follows:
''Provided, also, That the title to the land, not exceeding 640 acres,. 'now occupied' as
missionary stations among the Indian tribes in said Territory, together with the improvements thereon, be confirmed and established in the several religious societies to
which said missionary stations respectively belong:" "Provided further, That the title
to the land, not exceeding six hundred and forty acres, 'now occupied' as missionary
stations among the Indian tribeR of said Territory, or that may have been so occupied as
missionary stations prior to the passage of the act establishing the Territorial g01;ernment of
Oregon, together with the improvements thereon, be, and is hereby, confirmed and established to the several religious societies to which said missionary stations respectively
belong.''
·
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My second answer is t,he language of courts, as follows:

"WhPn the law is plain and unambiguous, whether ~xpres ed in general or limited
terms, there fa no room left for construction, and a resort to extrinsie facts is not permitted to ascertain the meaning." (Bartlett vs. Morris, 9th Porter, 26U.)
When the language is ambiguous, then only resort may be made to assist the construction to the context, the subject-matter, and spirit and reasons of the law, and
''only'' to those. (] st Blackstone's Com., 58, 59.)
Now, the words of this statute are not ambiguous; ergo, no reference to extrinsic facts
is permissible.
My answer third is, if the words of the statute were ambiguous, the committee bas
not referred to the context, subject-matter, or spirit and reason of the law, therefore bis
conjecture is illegitimate.
My answer fourth is, that the Commissioner's conjecture that Congress by the act of
1853 intended to enlarge the time for those who had held under the act of 1848 t.o perfect their title is untrue, 1st, because those who occupied on August 14, 1848, "and up
'to that time,'' had a perfect title by the words of that act, and to perfect this title bad
- no ?.ct to perform after that date. (See ante, note 2, pages 10, J 1. J
My answer secon<l is, that neither the act of 1853 nor any other act of Congress, as it
was enacted by Congress or amended by the Commissioner, makes any provision for any
person to perform any act to perfect title under the act of 1848; therefore, the clause as
amended by the Commissioner would have no meaning whatever, while as it is enacted
by Congress it has a plain and obvious one.
My answer fifth is, the subject-matter and spirit and reason of the law corroborate
the words of the statute, as can he seen (ante, note 3, pages 11, 12).
My answer sixth is, that the decision of the court in the ejectment case is conclusive.
(See ante, note 5, pages 15 to 19; note 6, pages 19, 21.)
Commissioner's objection 2 is,· that the premises were abandoned December 4, 1847.
My ftrst answer is, that the fact is immaterial, unless the Commissioner's aforesaid
amendment to the statute.is valid, which we have seen it is not.. My second answer is,
that it is false in fact, as certified to by the Secretary of the Interior and Commissioner of Indian Affairs, and the evidence of a thousand witnesses in Ex. Doc. 37, 3d
sess. 41st Con. (See said Doc. and note 3, page 9.)
.Joint objections of Senate committee and Commissioner of Indian Affairs.
O~jection first is, that admitting that the act of 1853 was the grant of the '' technical title,"
that Congress did not intend to make the grant_ My answeris, the word "technical" can
have no meaning here unless it is that, according to the professional manner of construing the statute, the same was a grant of the title. .Kut as the rule is that a legislature
is conclusi·velJ/ presumed to have intended to do what it did do, and this is not only the
''technical'' but also the common-sense rule of discovering the intent of the le~islature,
the admission of the words of the act are an admission of the intent to use them.
O~jection second. The board having the title, the Government, hy the treaty of .Tune
9, 1863, ratified April 20, 1867 (14 Stat. Large, 647), inadvertently divested that title
for the use of the Indians. If said treaty had the effect aforesaid, it is conceded that
Oovernment ought to pay me a "just compensation." If it had not that effect, and J
am still the owner of the land, and entitled to the possession thereof', then it i:, conceded
that the property ought now to be taken for the use of the Indians, and a '' just compensation '' paid me for past occupancy.
So the only real difference is whether I should be paid a just compensation for the use
of the premises up to the date of the ratification of the treaty of April 20, 1867, and a
"just compensation" for being deprived of the land at that date, or whether, on the
other hand, I ought to be paid a ''just compensation '' for the use of the premises up to
the date of a future act of Congress appropriating the land, and a "j1tsl compen8ation"
for the premises at that date.
I bold tbaL I am the present owner of the premises, and entitled to the possession
thereof.
1st. Because, without any voluntary release of the right of occupancy by the Indians, ·
the United Stntes has power to destroy that right at its own will, and a grant of the
fand is the exrrcise of that will. The Government bas not only the title to the r-emainder, sui~ject to the possessorJ: Indian title, which, at the Indian will, shall continue
forever, hut Government bas also the absolute fee-simple title, embracing the '' lc_qal"
ri_qht of possession. If a man and his heirs has a title to the possession of land forever,
unless he voluntarily makes a gift or sale thereof, this is fee-simple. Were this true as
to the Indians, they have the fee-simple, which would exclude any title on the part of
the United States.
In note 6! ante, pages 19, 21, is the decision of the court made in this case on this point.
Ast~<' Indian Department appe~red for the United States, and litigated this very point,
and .1ndgment was entered agamst them, the Government is conc-lurled, as ibiR isex•lu'iively u.juclicial question. (fl note 2, pa~eR 10, 11, ante.)
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But that a grant of land made by the Government- extinguishes the In<lian right of
occupancy is the law.
"Indians have no more legal right to laud than the brutes who rambied over it."
(Story on the Con., sec. 9, 152, 153.) ·
'' Notwithstanding the Indian right of occupancy, the European discoverers claimed
and exercised the right to grant the land while yet in the possession of the natives, subject to the Indian right of occupancy; and the title so granted was universally admitted
to convey a sufficient title in the soil to the grantees in perfect dominion, or, as it is
sometimes expressed in treaties and public laws, it is a transfer of plenum et utile domin'um." (Story on the Con., sec. 7.)
The Government has the exclusive right to extinguish the Indian right of occupancy.
(Story on the Con., sec. 29.)
,,
·
The validity of a title thus granted, and the right to extinguish the Indian right of
occupancy, is the law. (Story on-the Con., sec. 38.)
The grantee may in such Caf,eS maintain an action of ~jectment, and recover possession of such lands. (Fletcher vs. Peck, 6 Crancb, 87, 142.) Were not such the case.
every post established, every railroad built in an Indian country, and every emigration
to Oregon would have been a trnspass.
Courts h.ave said that Indian right of occupancy ought to be respected. The fault has
been that a proper distinction bas not been made between the l gal power of the Government and its moral right to exercise that power. It may, if it choose, disregard
Indian rights, but it ought not to do so.
My answer seeond is, that in this particular case that, by license from the Government and the consent of the Indians, this land was occupied exclusively from 1836.till
1847 by the missionaries, the Indians voluntarily abandoning their right of occupancy
to the missionaries; that in pursuance of said concession, and in consideration thereof,
the society paid the Inrlians in schools, education, &c., and on the faith of this cession
that the mission society put on to .the land improvements to the value of many thousand dollars; that the Indians, from 1847 till after 1853, when this grant took eftect,
conceded the right of the missionaries to their occupancy,, and were anxious for their return. (Ex. Doc. 37, 3d session, 41st Congress.)
Joint objection of Senate committee and Commissioi:fer third is that, admitting that
the society were the owners in fee and that they have conveyed that title to me, and
that the actual value of the premises, when seized and appropriated by the Government,
was $40,000, and that I am entitled to "just compensation," that the '''compensation"
aforesaid should not be the value of the premises nor the damages done the proprietor
by its seizure. The report of the Senate committee and the bill passed by the Senate
admit my title and the seizure for public use, and the absolute necessity for its retention
for public use. The evidence before the committee and the tacit admission of the Commissioner of Indian Affairs, the report of the Senate committee, and the debates on the
bill show that the value of the premises when seized by Government was $40,000, exclusive of the value of use and occupation.
My answer to this is that, 1st. That Government has used my property against my
will, from the spring of 1860 until the preseut time. 2d. That this occupancy has damaged me and my vendor $100,000. 3d. That exclusive of the damage done by preventing our selling lot as a town site, that the ordinary use of the premises for farming and
milling purposes llsabeen of the reasonable value from $5,000 to $10,000 per annum, or,
at least $60,000 4th. That the moral and legal obligation of the Government is the
same as that of any private individual, in like circumstances, to pay for past use and
occupation said reasonable value. In support of this apparently self-evident proposition, I cite the universal rules which have heretofore governed all States and governments in like circumstances. (See ante, note 4, pages 14, 15; note:~, pages 12, 13.)
I say on the same authority and for the same reasons that, in addition to this payment
for past use and occupation, I should be paid the actual value of the premises when
seized, $40,000.
The above is all the difference between the Senate committee and myself:
But I say that, to procure part of my rights immediately, $40,000, the value of the
premises, I am willing to concede and release to the Government the past use of the
premises ($60,000) to the Government for nothing. Governn:ient, or Gpvernment officers,
by persistently and forcibly depriving the religious soeiety of its rights through many
years, caused the society to despair of ever getting any part of their rights, and for this
reason they sold their rights to me for a small compensation. I purchased, knowi_ng
that much labor, time, and money would have to be expended, but because I had faith
in the ultimate justice of the Government. Shall the Government now say to me that my
agents by their wrong depreciated the piece of property; you did wrong in having faith in
the Government; the GovernmP,nt will take advantage of their own wrong, and be~ause
they have done wrong to the vendor will do wrong to the vendee? What Congre~sman,

154

LANGFORD LAND CLAIM.

having refused to pay a just debt for many years tm th e creditor, despairing of ever
obtaining it, should sell it for ten cents on the dollar, would say to the assignee, it, was a
just debt, I owe it, but I will only pay the ten cents you paid, bnt not the debt itself'!
Did Government ever do this as to its bonds or debts or its obligations? Why, then,
will every rule be violated in this case? Is it a new doct,rine and a new rule just a<lopted
by the Government? Am I a solitary exception to all n,lle? 1f so, why'? Wh_y set
such a precedent? Ts there ~ny voter in the United States who, for his paltry portion
of such a debt, would vote for a representative to adopt such a principle . and thus ubject every other citizen to the same treatment in the future? Would any candidate dare
avow such principles when before the people for election? Congress has heretofore purchased one of these same mission claims, and in the purchase paid the actual damage.
']be following is the act :
"Be it enacted by the Senate and Hou8e of Representatives of the United States of America
n Con,qress assembled, That there sba,11 be paid, out of any money in the Treasury not
otherwise appropriated, to the Missionary Society of the Methodist Episcopal Church,· the
sum of twenty thousand dollars, upon filing in tb,e proper department a release to the
United States, to be approved by the Attorney-General, of all claim to the land embraced within the limits of the military reservation at the Dalles, in Oregon Territory,
and all claim for damages for the destruction of property on or near the said land by the
United States troops or volunteers, or Indians, at any time anterior to the date of said
release.''
Approved June 16, 1860.
(12 Stat., page 44.)

COMMUNICATION FROM THOMAS WILSON.
DNITED 'ST.ATES NATION.AL MUSEUM,
UNDER DIRECTION OF THE SMITHSONIAN INSTITUTION.
Washin_qton , July 3, 1889.
DEAR SIR: A contest arose many years ago between the United States and Mr. W G.
Langford over the possession, and incidentally over the ownership, of the land occupied
by .the United State!3 Indian agency of the Nez Perce Indians at Lapwai, Idaho, It has
been proposed in some way to liquidate and take up Mr. Langford's title. To the end
that the United States may not be surprised, I have the honor to communicate to you
the fact that I hold a mortgage on that land given me by Mr. Langford. It bas been
duly recorded in the proper county, and that, I suppose, would be sufficient notiee in
law. But, to the end that everything may be understood, I communicate to you this
notice, and, for your convenience, a copy of the note and mortgage, the entire sum of
which is due and unpaid.,
Yours truly,
THOMAS WILSON.
Hon. JORN w. NOBLE,
Secretary of the Interior.
COPY OF NOTE.
$600.
On or before eighteen months after date, for value received, I promise to pay Thomas
Wilson, or order, six hundred dollars ($600), with interest from date at the rate of ten
per cent. per annurri.
W. G. LANGFORD.
.TULY 22ND, A. D. 1874.
COPY OF MORTGAGE.
Know all men by these presents, that I, William G. Langford, for the consideration of
one dollar to me in hand paid, the receipt whereof is hereby acknowledged, have this
day sold, conveyed, and confirmed, and by these presents do hereby sell, convey, and con• furn unto Thomas Wilson, of the city of Washington, D. C., all that certain piece or parcel
of land and the appurtenances thereto belonging,-situated in the county of Nez Perces
and 1erritor~ of Idaho, ~escribed as follows, to wit; Commencing at the north side of
Clearwater River at a pomt three hundred yards below where the middle thread of Lapwai Creek empties into said river at low-water mark in said Clearwater River; running
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thence up the south side of Clearwater River at low-water mark six hundred yards; runninO' thence south two hundred and fifty yards; thence southerly to the sou t,h east corner
of the unfinished stone church; thence west three hundred yards to a poiut; thence in a
straight line to the place of beginning, and commencing at said corner of said church
and the point three hundred yards west of aforesaid and continue the line from each of
said points up said Lapwai Creek, along the foot-hills on each side of said creek, in a
southerly direction along the meanderings of said foot-hills a sufficient distance to embrace in the whole tract six hundred and forty acres; thence run a line from each end of
the last named Jines, which shall be opposite each other, directly towards each other so
that they will meet and ihus form a straight line, to have and to hold together with the
appurtenances thereunto belon_ging unto his, the said 'rhomas Wilson, bis heirs and assigns forever.
This instrument is intended as a mortgage to secure the payment"()f a note made and
delivered this day by the said Langford to the said Wilson or order for the sum of si~
hundred dollars and ten per cent. "interest, payable on or before eighteen months aJter
date, and also to secure the payment of a certain bond of this date executed by said
Langford to the said Wilson for the payment of one thousand dollars on certain contingencies in the said bond set forth: Now, if said note and bond are paid according to the
tenor thereof this conveyance and sale shall become void, otherwise to remain in full
force and virtue.
Witness my hand .and seal this 22nd day of July, A. D. one thousand eight hundred
and seventy-four.
WM. G. LANGFORD •.
Attest:
C. A. GRAY.
CHAS. H. MOULTON.
On the 22nd day of July, A. D. 1874, personally appeared before me, a notary public
duly commissioned to act in and for the District of Columbia, United States of America,
William G. Langford, personally known to me to be the identified persoB. who subscribed
bis name and affixed his seal to the above instrument and acknowledged that he executed the same as his free and voluntary act and deed for the uses and purposes therein
expressed.
CiIAS. H. MOULTON,
Notary Public.
District of Columbia, ss:
-I, W. Dennison, Commissioner ofth·e District of Columbia, appointed and commissioned
under tlie act of Congress June 20, 1874, hereby certify that Cbarles H. Moulton, whose
name is subscribed to the foregoing certificate or proof of acknowledgment, was, at the
time of si~ning and attesting the same, a notary public for said District of Columbia,
duly commissioned and qualified, authorized to take acknowledgments and to administer
· oaths, and that I believe his signature to said certificate or proof of acknowledgment is
genuine.
'
In testimony whereof, I have hereunto set my hand and affixed the seal of the said
District of Columbia, at the city of Washington, this 7th day of January, 187&.
W. DENNISON,
Commissioner of tlte District of Columbia.
UNITED ST.ATES OF AMERICA,

(Indorsed:) Wm. G. Langford to Thos. Wilson. Mortgage. Filed for record, February 1st, 1875, at 2 o'clock p. m. W. P . Hunt, county recorder. Recorded at the request of Thomas Wilson, February 6th, 1875, at 3 o'clock p. m. , in book '' G '' of mortgages, on pages 7, 8, and 9.
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